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U.S. Intl Tax Law – 9 
U.S. Individuals Abroad

Possible special benefits for U.S. individuals 
resident abroad?
Foreign earned income exclusion
Housing allowance

And, the foreign tax credit
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Code §911 Foreign Earned 
Income Exclusion     

Gross income exclusion is now phased up (to 
$91,400 for 2009).  Inflation adjustments to 
be made.  §911(b)(2)(D)(i).

Exclusion available in (i) high tax foreign 
country (U.K. or Germany) and (ii) low tax 
foreign country (e.g., Saudi Arabia). 

What tax policy arguments exist both for and 
against this exclusion from gross income?
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Defining Foreign Earned 
Income                   

Exclusion must be for "foreign earned
income" - §911(d)(2)(A)

§911(d)(2)(B) - no more than 30 percent of 
profits may be treated as foreign earned
income when “capital is a material 
producing item”.

Rousku Auto body repair business - was 
capital a “material producing factor”?  
Yes, in this situation.
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§911 requirements, cont.          
Consider the sourcing rules to determine the 

location of the earned income.
No eligibility exists for US Govt. employees.
Attribution of income to the year earned is 

required - Code §911(b)(2)(B).
Payment is required by the end of the year 

following the year in which income earned 
(i.e., no eligibility for deferred comp.).

Pension/annuity income not eligible for §911.
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Exclusion for Housing Costs
§911(a)(2)        TIPRA Change

§911(c) – limited amount – Excess of 30%of 
911 exclusion amount over 16% of 
exclusion, or lesser actual expense.  
Previously, no limit - if reasonable in 
amount.

Deduction where housing costs not 
provided by employer. §911(c)(4).

Special treatment if increased cost due to 
geographical differences.   §911(c)(2)(B).
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Eligibility for the earned 
income exclusion       

1)  Bona fide resident - §911(d)(1)(A).
Consider the Jones pilot case.

Facts and circumstances test applied to 
determine "residency” (cf. §7701(b)).

2)  Physical presence test - 330 days in 
consecutive 12 months. §911(d)(1)(B).

3)  Also, must have a "tax home" in the 
foreign country.   Code §911(d)(1).
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Other §911 Special Eligibility 
Requirements           
§911(d)(4) - concerning waiver of eligibility 

requirement when danger exists.  Pakistan, 
but not Iraq!   Haiti (2005). Other Middle –
Eastern countries.  Rev. Proc 2007-28:  East 
Timor, Lebanon, Nepal.

§911(d)(8) - no qualification where travel 
restrictions are in effect.  Cuba (but not 
Guantanamo – Notice 2006-84).  Iraq – no 
limitation – late 2003.
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§911 Benefit – Tax 
Computation            
§911(d)(6) - no “double deductions”;  

therefore, do not elect §911 in a high tax 
jurisdiction, but use the FTC.

Tax Computation – 2005 JCT Options paper 
proposal re bracket effect.  Starting tax 
computation “up the tax bracket ladder.”

TIPRA 2006 – See §911(f). 
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Role of Tax Treaties in Mitigating 
Double Taxation of U.S. Persons

Basic objective of an income tax treaty 
is to mitigate double taxation by 
reducing or eliminating the foreign 
country treaty partner's taxes on 
specified items of income realized by 
U.S. persons in that foreign country.

Remember, however,  the “savings 
clause” in U.S. income tax treaties as 
applicable to U.S. persons.
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Filler v. Commissioner
U.S. citizen and French resident.
Taxpayer spent five days each year in the 

United States on business.  
Double taxation of that U.S. income.  U.S. 

Tax Court says subject to U.S. taxation 
and French taxing authorities should 
withdraw.  

U.S. Code source of income rules control 
the sourcing for U.S. income tax 
purposes.  What result?


