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SUBJECT: Guidance on use and Enforcement of CERCLA 

. Information Requests and Administrative Subpoenas .. - .  - . 
. . FROM: Thomas L. Adams, Jr. 

Assistant AdministratorAL+w k. si%­

, . .  . . .  , . . . . . .  , ' 

TO: Regional .A+inistrators, Regions I - 'X'. 
,, , . . . . . * . '  Regional Counsel, Regions I - X 

Direcfors, Waste Management Divisions, Regions I - x 
. .  

-	 .. The Cosnprehensive Environmental Response, Compensation, and . ~I 

Liability Act of 1980 (CERCLA),.as.amended'bythe Superfund
. .  . . ,  . .  -

Amendments and Reauthorization Act of 1986 ( S A R A ) ,  provides EPA . .  
with several methods of ,obtaining.varioustypes of information
. .  

' . ,  . . .. 
from a wide range of. . .entities '. Section 104(e), entitled 

I , 

i "Information Gatnering and Access," grants EPA the authority to 

. .  . . 

I issue "information reiquests." Section 122(e)(3)(B),'entitled,
. . . '  
Tollectlon of Information,,1'authorizes the use of 

. , , .  , . , .  
administrative s@poen&. . These information-gathering tools and . .  * ,i '  enforcement powers represent a significant improvement in EPA's . . . .  1 , . 

. . 1 . 	 This guidince focuses solely on information 
gathering in the context of.civi1enforcement. In- 3 	 instances where a criminal enforcement action is contemplated or  

pending, Regional personne1.shouldconsult with OECM - Of'ficeof 
.Criminal Enforcement, before proceeding with information 
gathering under CERCLA.. . . . , .  

, .  . . .  
. I  
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ability to obtain information. A full exercise of these 

authorities, including taking enforcement action when necessary, 

can aid considerably in the implementation of CERCLA, and the 

attainment of statutorily mandated goals. 

This guidance serves two purposes: 1) it gives an overview 

of the information-gathering tools under CERCLA SS104(e) and 

122(e)(3)(B), and 2) it focuses on the steps to be taken 

throughout the information-gathering process to ensure that EPA 

is in the strongest possible position to enforce an information 

request or sapoena, 3 if necessary. 

11. BACKGROUND 
. .A. p r i o r m e i o n-GaLkrinu Authorltles 

Prio; to the enactment of SARA, information regarding 

hazardous waste sites was gathereq primarily under the pre-SARA 

provisions of CERCLA s104(e) and RCRA S3007. Section 104(e)(5), 

authorizing administrative orders, civil actions and penalties 

of up to $25,000 for each day of noncompliance, now eliminates 

the nee? to incorporate RCRA s3007 solely for enforcement 

purposes. However, in appropriate circumstances where RCRA 

information gathering authorities are applicable, Regions may 

2 - This guidance replaces existing guidance entitled, 
"Policy on Enforcing Information Requests in 

Hazardous Waste Cases," dated September 10, 1984, to the extent 
that the previous guidance addressed information gathering under 
CERCLA §104(e). 

3 CERCLA S109(a)(5), as mended, also authorizes EPA 

to I-:;  a'lministrative subpoenas "in conjunction with 

hearings" on Class I administrative penalties. This guidance
does not specifically address the use of administrative 
subpoenas in that context. 

.. I.. 
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sti11 coneider citing s3007 since RCRA provides the option of 
, .I 

enforcement in a proceeding before an administrative law judge.4 


The administrative subpoena authority in CERCLA s12i is new 


to CERCLA. However, it is similar to the authority contained in 


Sll(c) of the Toxic Substances Control Act (TSCA), 15 U.S.C. 


2610(c). 5 

I 

B. . .  - . .  
D i s c o v w  

. As an initial matter, a distinction must be drawn ‘between 
. .  . 

an investigation conducted by an-administrative agency such as 


EPA and the information-gathering that commonly takes place 


during the discovery phase of a civil action. An administrative 

investigation is related in some way to implementation of an .,-
agency’s statutory responsibilities. The manner and extent of 


.. 
the investigations are prescribed by the authorizing -statute. 


- Such an investigation may ultimately lead to the..filing~’ofa 


civil action, (at which time both parties may be allowed 


discovery), or it may simply be related.to an agency’s ongoing 


oversight activities. . .> .  

4 More extensive guidance on information-gathering
under RCRA s3007 may be found in the guidance,

“Po1icy on Enforcing Information Requests in Hazardous Waste 
Cases,“ O m ,  September 10, 1984. 


5 The use of TSCA Sll(c) subpoena authority was 

recently upheld by Lhe Ninth circuit in 


Pine- Serv. Co,, 836 F.2d 443, 446-48 (9th Cir. 

1988). In that case, the Court upheld the use of a TSCA 

subpoena to gather information relevant to a lawful inquiry

under TSCA, even though the Court recognized that other 

environmental statutes, specifically the Clean Water Act, may

later prove to be a more appropriate means of addressing the 

environmental problem under investigation. 


w 

. . . .  
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r?iscovery,on the other hand, is conducted after an action 


is filed in court. The Federal Rules of Civil Procedure govern 


the manner and scope of this type of information-gathering. 6 


During the course of both an administrative investigation 


and discovery, a party may be required to provide oral testimony 


or produce docurrents. However, the information-gathering
’ 

tools used in an administrative investigation, and discussed in 


this guidance, are not the legal or functional equivalents of 


the more familiar interrogatory, deposition or request for 


production of documents. 8 

6 Nonetheless the Agency is not precluded from using
its administrative information gathering authority 

once a civil action is commenced. J.n S- Co..re m, 637 F. supp. 71 (D. Corm. 1986), W t e d  States v. Brownlnq
cal Services. et al,, No. 87-317-B (M.D. La.,

November 16, 1987). 

7 It should be noted that since there is no 

opportunity for cross-examination, testimony

obtained by administrative subpoena might not be admissible at 
trial. If the Agency wishes to preserve a respondent’s
testimony for trial, rather than use it only to develop other 
admissible evidence, two options are available. First, when it 
becomes clear that the testimony is necessary for trial, the 
respondent’s deposition can be taken in the usual course of 
discovery. Alternatively, if the Agency expects to bring an 
enforcement action and it is not likely that the respondent will 
be available later during the discovery phase of the case, it 
may be possible to preserve a witness’ testimony pursuant to 
Fed.R.Civ.P. 27 either in lieu of issuing an administrative 
subpoena, or following the issuance of a subpoena. a,

Of -tr.. m, 96 F.R.D. 432, 433 (D.CO1O.
1983). &h v. Cort, 512 F. 26 909, 911-913 (36 Cir. 19751,. .U. .
BO, 79 F.R.D. 665, 667 (D.D.c. i978), p e t i t a g n u m a .  
5 2  F.R.D. 407 (E.D. La. 1971). 

a The Notes of the Advisory Committee on the Federal 
Rules Civil Procedure explicitly state that the 

provisions of Fed.R.Civ.P. 45 (Subpoenas)do not apply to 
administrative subpoenas. Other Rules are less explicit but are 

(continued...) 
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In uc9,v. CO,  , 338 U.S. 32, 642-6 3 (195 

the Supreme Court described the difference between 


administrative investigatory power and a Court’s adjudicatory 


power in the following manner: 


The only power that is involved here is the power to 

get information from those who can best give it and 

who are most interested in not doing so. Because 

judicial power is reluctant if not unable to summon 

evidence until it is shown to be relevant to issues 

in litigation, it does not follow that an administrative 

agency charged with seeing that the laws are enforced 

may not have and exercise powers of original inquiry.

It has a power of inquisition, if one chooses to call 

it that, which is not derived from the judicial

function. It is more analogous to the Grand Jury,

which does not depend on a case or controversy for 

power to get evidencc >ut can investigate merely on 

suspicion that the law is being violated, or even 

just because it wants assurance that it is ?ot. 


Limitations on this information seeking power do exist. 


However, the limitations themselves are narrow in scope. 


0f.course a governmental investigation ... may be of 
such a sweeping nature and so unrelated to the matter 
properly under inquiry as to exceed the investigatory 
power... But it is sufficient if the inquiry is 
within the authority of the agency, the demand is not 
too indefinite and the information sought is 
reasonably relevant. L!L at 652 (citations omitted). 

Thus, there are three basic parameters which are relevant to a 


request for information or an administrative subpoena. It must 


be: 


E ( .  ..continua)
also, by their terms, inapplicule. For example, Fed.R.Civ.P. 
26 (General Provisions Governing Discovery) contemplates

ongoing oversight role of the court. In administrative 

information gathering, the court has no role unless Specifically 
petitioned by the government to enforce a subpoena or 
information request. Z&e, B i F o u r c h e e  Co. v. U . S , ,  
751 F.2d 332, 334 (10th Cir. 1984). citing Reisman v. CaDrin, 
375 U . S .  440, 84 S.Ct. 508, 11 L.Ed.2d 459 (1964). 
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1. Within the underlying Statutory authority of the agency; 

2. sufficiently definite/specific;
3. Reasonably relevant to the agency's basic inquiry. 


In addition, it should be noted that courts may also consider 


whether a request is unduly burdensome. 


111. I I N G TOOLS 

On January 23, 1987, the President signed Executive Order 


12580 delegating information-gathering authority in s s  104(e) 

and 122 to the Administrator of EPA. lo This authority was, in 

turn, delegated from the Administrator to the Assistant 

Administrator for Solid Waste and Emergency Response, the 

Assistant Administrator for Enforcement and Compliance 


Monitoring and the Regional Administrators by Delegation 14-6, 


"Inspections, Sampling, Information Gathering, Subpoenas and 


Entry for Response," signed on September 13, 1987. 


Under Delegation 14-6, the authority of the Regional 

Administrator and the Assistant Administrator for Solid Waste 

and Emergency Response to issue compliance orders or sub6 sas 

is limited by the requirement that they first consult with the 

Assistant Administrator for Enforcement and Compliance 


9 	 see, e9,,F.T.C. v. T m , 555 ~ . 2 d862, 882 (D.c.
Cir. 19771, where the court stated, 

the question is whether the demand is unduly

burdensome or unreasonably broad. Some burden on 

subpoenaed parties is to be expected and is 

necessary in furtherance of the agency's legitimate

inquiry and the public interest. 


10 The Administrator's authority, however, is limited 

with regard to federal facilities. (See sections 


3(j)(l) and 3(b)(l) of Executive Order 12580.) 
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Xonitoring or 	his/her~designee.. On November 19, 1987, the .. 

Assistant Administrator for Enfarcement and compliancs 


Monitoring redelegated his consultation autnority under' 

. .  . . 

Delegation 14-6 t o  the Associate Enforcement -Counselfor Waste. 

IV. --G OF INFORMATION G- PROCEDURES 

A. 


The scope of investigation authorized by CERCLA S104(e) 


is broad. CERCLA S104(e)(2), as amended by SARA, provides: 
. , . . .  

1 .  


Any [duly authorized1 officer, employee, or represen­
tative [of'thePresident]... .mayrequireaV ' relevant to any of 
the following to furnish, upon reasonable notice,
information or documents relat.ingto such matter: 

(A) The identification, nature, and quantity of 
. materials which have been or are gener;.'ieC, t-eated-,
stored, or disposed,ofat a vessel or facil'ityor 

.., . transported to a vessel or facility.
(B) The nature or extent of a release or threatened 

. release of a hazardous"substance or pollutant or 
contaminant at or from a vessel or facility. 

' x .  (C) Information relating to the ability of a person 
to pay for or to perform a cleanup. 

In addition, upon reasonable notice, such person

either (i) 'shall grant any such officer, employee, or 

representative access at all reasonable times to any

Jessel, facility, establishment, place, property, or 

location to inspect and copy all documents or records 

relating to such matters or (ii) shall copy and 

furnish to the officer, employee, or representative

all such documents or records at the option and expense

of such person. (Emphasis added.) 


section 104(e)(lk provides: 


The authority of this subsection may be exercised 
only for the purposes of determining the need for 
response, or choosing or taking any response action 
under this title, or otherwise enforcinu Ule 
provisic--,r � atitle, ( Emphasis added. ) 

.. 
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Initial attempts to gather information about a given site 


commonly will be through the use of information requests issued 


under CERCLA s104(e). While an information request may be sent 

in advance of a general notice letter, as a conponent of the 


general notice letter, or after the general notice letter, as 

needed, l1 an effort should be made to issue initial information 


requests earlier rather than later in the PRP search process to 


aid in the process of establishing liability and clarifying the 


universe of PRPS. Initial information requests typically should 

seek the following types of information: 


-relationship of the PHP to the site; 


-business records relating to the site, including,
-but not limited to, manifests, invoices, and record 
books ; 

-any data or reports regarding environmental monitoring 

or environmental investigations at the site; 


-descriptions and quantities of hazardous substances 

transported to, or stored, treated or disposed at 

the site; 


-any arrangements made to transport waste material to 

the site; 


-names of any transporters used in connection with 

the site; 


-where financial viability is or will be at issue, and 
M e  Agency is unable to assess financial viability
etfeccively through review of publicly available 

11 For further information on notice letters, their 

timing, and content, see "Interim Guidance on Notice 

Letters, Negotiations and Information Exchange,w 5 3  Fed. Reg. 
5 2 9 8  (Feb. 2 3 ,  1988). 
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a t a ,  12 information relating to ability to pay for or . perform a cleanup; 13 

-mere financial viabiiity is oi- w i l l  be at issue, 

information requests regarding insurance coverage should strike 


a balance between the need to make an initial determination 


about the extent of an insured's coverage and the need to avoid 


requiring an insured to construe the coverage of its policies. 


If a request is overly specific, and a party (the insured) fails 


to identify insurance that may afford coverage regarding a 


response action, the insurer may attempt to use that failure to 


identify the policy in the information request to avoid payment 


12 The ability to obtain financial information about a
- PRP from a source other than the PRP itself is 
limited by the Right to Financial Privacy Act, 12 U.S.C. 3401, 
& a.,which limits Government access to a customer's 

financial records at a financial institution in accordance with 

the provisions of the Act. In most cases, it will not be 

necessary to seek information about a PRP's assets from a 

financial institution. That information can be obtained from a 

PRP as a condition of negotiation if the PRP raises ability to 

pay as an issue. If circumstances arise where a Region believes 

that it is necessary to obtain information from a financial 

institution, it should first consult with Headquarters. 


13 Under CERCLA SlOl(e)(Z)(c). EPA now has explicit

authority to request information relating to the 

ability of a person to pay for or perform a cleanup. Before it 
was amended, CERCLA 5104 authorized EPA simply to obtain 
ltinformatiOnrelating to [hazardous] substances." EPA typically
construed M i a  language to include all information that EPA 
considere&relevant to m y  aspect of enforcement. In U 

ae T m a Co,, 624 F. Supp. 1185 (D. Mass.),
M m,823 F.2d 6 8 5  (1st Cir. 1987), the court took 
issue with EPA's broad interpretation of flinformationrelating 
to [hazardous] substances" and denied EPA'S request for 
information relating to a defendant's ability to pay for Or 
perform a cleanup. The court held that information about assets 
and insurance cc raje "in no way informs EPA about the 
hazardous substances involved." 624 F. Supp. at 1188. This 
decision is no longer supported in light of CERCLA S104(e)(Z)(c). 
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under the policy. Failure to identify the policy in a response 

t.o an j.nfonnationrequest may tend to show that the insured did 

not intend to address that type of liability with the policy in 

issue. Such subjective intent is often critical in litigation 

over the extent of coverage of insurance policies. The ultimate 

result might be that potentially fewer funds would be available 

for a response action, and the potential for settlement 

diminished. 

Hence, requests fo r  information about insurance policies 

should be as neutral as possible. Rather than seeking 

information about discrete periods of time during which it is 

suspected that a given party may be active at a site, the 

information request should cover the period from the first known 

instance of waste disposal to the present. Terms such as 

"pollution exclusion,1q"sudden,ii%on-sudden," or "accidentalii 

should be avoided and the insured should not be asked to state 

whether its insurance contains such exclusions or coverage. 

Instead, the information request should simply ask the insured 

to provide a list of all property and casualty insurance (e.g. 

comprehensive general liability, environmental impairment and 

automobile liability insurance) and to specify the insurer, 

policy, effective dates, and per occurrence polir: linits for 

each policy. In this way, the Agency obtains the information it 

needs to maJce an initial determination about insurance coverage, 

and the insured has not compromised any potential insurance 

coverage should it ultimately be liable for any response costs. 
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In the alternative, the insured may . .alWayS be given the option. . .  

of providing copies of the .policiesthemselves. '.A'similar, 
. .. . 
general request about.?irectors: and officers' insurance may 


I 	
I . .. ., 

also bo made ,insituations where personal liability of'a 
.~ 

corporation's directors or.officers is or will be at issue. 

. L 

Information requests should include a.brief.identification 
, .  . 
and description of the site, a citation to the statutory 

authority, and a general Statement setting forth the purpose of 

the request and its relation to the overall case.. An.. 
information request should also state the date by which the 


recipient must respond or adequately justify his inability to 
I + .  

respond. This due date should reasonably reflect the type and'^. 

, .  

volume of-information that the agency anticipates will be 


responsive to the request. Thirty.days is.usually,adequate. In 


addition, the information request should .statethat the. 


respondent may have an opportunity for consultation with the 


Agency, and that failure to respnd may give rise.toa F- xlty. 

. .  . 

An information request should also require.the recipient to 

indicate the types of files searched..in.responseto the request, 

and ask the recipient to submit an affidavit describing his 

search efforts if the search does not disclose any of the 


information sought. l4 ' . . .  
i 

14 , Previous guidance, "Policy on Enforcing Information 
.Requests in Hazardous Waste Cases", September 10, 


1984, suggested that an affidavit be requested in a second,

"reminder" letter: However, by including an affidavit request

with a request for a description of the types of files searched 


. in the initial information request, one can more quickly
(continued... ) 

. . ... 
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A model information request, largely developed by Region I, 

is attached as Attachment 1. 

B. Administrative S U h p X J U S  

Section 122(e)(3)(B) gives EPA the power to issue 

administrative subpoenas requiring the attendance and testimony 

of witnesses (referred to as a subpoena ap testificandum1 and 

the production of documents (referred to as a subpoena 

-). Such subpoenas may be issued as is "necessary and 

appropriate" for performing a non-binding preliminary allocation 

of responsibility (-1 "or for otherwise implementing" CERCLA 

Section 122. 

Since the language of S122 is broad and permits the use of 

administrative subpoenas "for otherwise implementing [Section 

1221,' there is no requirement that EPA first decide to prepare 

an NBAR before issuing an administrative subpoena or that the 

information gathered by an administrative subpoena be used only 

for an NBAR. Instead, an administrative subpoena may be used 

once the Agency has begun to implement the settlement process 

under s122 (e.g. through initiation of informal discussions or 

I 

14(. ..continua)
determine which information requests should be followed up with 
an enforeasant action. 


15 Nonetheless, the factors that may be considered when 

preparing an NBAR are a useful outline of the types


of information that may be reached, at a minimum, with an 

administrative subpoena. nese factors are set forth in 

S122te)(3) and include: "volume and toxicity of wastes, strength

of 
interest considerations, precedential value, and inequities and 

the evidence, ability to pay, litigative risks, public 


aggravating factors." 


I 

.- . ., 

-?- :. 
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formal negotiations with some or all affected PWs, or where the 


Agency judges that available information points to favorable 


prospects for settlement). Since the use of administrative 


subpoenas may be judicially challenged, it is important to 


identify and document the reasons relied upon in deciding to use 


the authority in S122(e)(3)(B). In particular, it is important 


to be able to show how the subpoena's issuance either furthers 


the NBAR process or meets the criteria of "otherwise 


implementing this section." 


Althoug-hthere is no Statutory prohibition against,doing so ,  

a subpoena generally should not be used in the first instance to 

gather information. Rather, a S104(e) information request is - .-
the prefked method of obtaining information. 


v.  	~ . .  

Information request 'lettersare a formal means of obtaining 


information, and consequently should be served by registered or 


certified mail, return receipt requested. (Note that h: 1 
~ 

serving any document by registered or certified mail, post 


office .box addresses should be avoided. ) .. 

Service of a subpoena can be effectuated in a number of 

ways depending upon the circumstances of the'investigation. 

Whenever possible, personal service is preferable, especially 

when it is likely that the subpoena may be ignored or 

challenged. When personal service is not practical, a subpoena 


can be served by registered or certified mail, return receipt 

.I 

requested. Regardless of the method of service, the Correct 
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person must be served. St?rViCe upon a Conestic corporation, or 

upon a partnership or other unincorporated association, should 

be made by personal service or certified mail to an officer, 

partner, managing or general agent, or to any other person 

authorized by law to receive service of process. The person 

serving the subpoena, including the person who actually mails 

the subpoena when that method of service is used, must complete 

an affidavit of service at the time of service. (See Attachment 

2 for a model subpoena and affidavit of service.) 

The statute places no explicit limit on the distance that a 

witness may be required to travel to appear in response to a 

subpoena. Potential locations for such an appearance include an 

EPA regional Office, EPA Headquarters, a local U.S. Attorney’s 

office, a court reporter’s office;.or any other location 

considered appropriate under the circumstances. 

VI. 2 s IN 1-


A. w v Ad- and Inv m c n s  . .D-


When an agency such as the EPA orders a person to appear at 

an agency proceeding, the procedural rights of the person 

ordered to appear vary depending upon whether the agency’s 

purpose i 8 - t O  adjudicate or to investigate. Examples of EPA 

adjudication include the issuance of compliance orders or the 

assessment of civil penalties under S3008(a) of RCRA. Before 

the Agency may issue a compliance order or assess civil 

penalties under RCRA S3008(a), the person against whom the 

Agency is taking action is accorded the procedural rights Set 
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forth in 4 0  CFR Part 2 2 .  l6 These rights are similar to those 

of a defendant in a civil trial and include the right to notice, 

to submit evidence, and to cross-examine. 

In contrast, when an agency issues an administrative 


subpoena pursuant to §122(e)(3)(B), its purpose is only to 


investigate or gather information and "it is not necessary that 


the full panoply of judicial procedures be used." V 


LarcQ, 363 U . S .  420, 442 (1960). 

[Wlhen...agencies are conducting nonadjudicative, fact-

finding investigations, rights such as apprisal,

confrontation, or cross-examination generally do not 

obtain. J& at 446. 


Despite this limitation, a witness may nonetheless invoke 


his Fifth Amendment privilege as to particular quesxions 


presenting a threat of self-incrimination. U . S .  v. ' , 489 
F.2d 682, 685 (5th Cir. 1974). 


B. m i e  of Witness' Counsel at
 A-t . .  ive 

The practical effect of the fact that witnesses have limited 


procedural rights during information-gathering under an 


administrative subpoena is that the role of a witness' counsel 


is limitad. Although 5555(b) of the Administrative Procedure 


Act (APA) provides a person with the right to counsel at any 

16 Part 22 procedures ao not sFzly to compliance orders 
issued under cERCLA S104(e)(5). Due process is 

assured under S104(e)(5) by the statutory requirements that the 
respondent have an opportunity to confer with the Agency prior 
to issuance of the order (discussed below) and that orders be 
enforced by commencing a civil action. Similarly, Part 22 
procedures do not apply to the assessment of penalties under 
S104(e) as that can only be accomplished by commencing a civil 
action. 
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agency proceeding at which he is compelled to appear, 


"ropzssentation" imder the APA "Varies in rneaninq depending upon 


the nature of the function being exercised." F.C.C. V, 

Schreiber, 329 F.2d 517,526 (9th Cir. 1964). 
[Wlhile counsel may, as a matter of right, object and 
argue objections on the record, just as he may, as a 
matter of right, cross-examine and call witnesses in a 
trial-type adjudicatory proceeding, these rights do not 
exist in the fact-finding, nonadjudicative investigation
unless specifically provided by statute or duly
promulgated rules. The right to object and argue
objections on the record is not to be implied, here,
from use of the word "represented" [in the 
Administrative Procedure Act.]
L L  

Thus, although subpoena proceedings under CERCLA are recorded, 

and the witness is under oath and may have an attorney present 

for consultation, counsel for the witness is not allowed to 


"speak to the record," to cross-examine, to aid in developing 


testimony, or to otherwise "coach*tthe witness. Furthermore, 


other parties potentially affected by the investigation do not 


have a right to be present during the questioning. 


VII. < 
A -F 

1. -
When Me deadline for responding to an information request 

has passed, a reminder letter should be sent to the unresponsive 


information request recipient, 1) informing the recipient that 

s104(e) provides for a penalty of up to $ 2 5 , 0 0 0  per day for 

noncompliance, and 2) stating the date after which a civil 

judicial or administrative enforcement action may be initiated. 
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"ne reminder letter should also provide an opportunity for 


consultation. l7 This will fulfill the requirement of,. .  
I I . 

I.. 

s104(e)(S).(A) if enforcement by administrative order is 

contemplated and should also fulfill any due,process. . ,  

requirements for . .record review. (See Section VII.A.4., "Scope 

of Judicial-Review," 'below.) whenever a recipient takes 
. . 

advantage of ,anopportunity for.consultation; the issuing 

' 

official should send a letter t o  the recipient summarizing any 
. .  

..contacts with the recipient,' and stating'EPA's resolution of any 
. . . .  

objections. If there is no 'responseo r  if the response to a 

request is still unsatisfactory after the reminder letter 

deadline has passed, EPA may compel compliance Wlt.n :ne request-
through either an administrative or judicial action. 


, . .  , . .2. 1 
Under CERCLA S104(e)(5)(A), EPA can issue an administrative-

order directing compliance with an information request. Each 


administrative order should include a finding by the Regional 

1 

Adminisxator that there exists a reasonable belief that there 


may be'a release or threat of release of a hazardous substance 


and a description of the purpose for which the information 

request vaB issued. The order should state the date-onwhich it 
. .  - .  . .  
becomes effective and'also advise the respondel& <hat penalties 

. .  

17 The statute leaves the decision whether to provide

notice and opportunity for consultation to the 


discretion of t .  .~cency.However, the Agency believes that it 

is in the best Interests of all concerned to provide an 

opportunity for consultation wnenever possible, particularly

prior to the issuance of an administrative order. 
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of up to S25 ,OOO per day may be assessed by a court against any 

party who unreasonably fails to comply with the order. 


In addition, the order should note that an opportunity for 


consultation was provided and should briefly summarize any 


contacts with the respondent. 18 


3. Qvil Actions to COmDel C o m D l i a  


Alternatively, or in the event that an administrative order 


does not lead to compliance, EPA, through DOJ, can commence a 


civil action under §104(e)(5)(B). l9 In that civil action, EPA 


can seek injunctive relief and/or civil penalties not to exceed 


$25,000 per day for each day of noncompliance. 


A referral to DOJ for an inadequate response or no response 

18 Normally, the consuatation requirement will be 

fulfilled by offering the recipient an opportunity 

to contact the EPA with questions or objections, in the 
information request itself or in any subsequent reminder letter. 
Given this prior opportunity for consultation and the narrow 
scope of the order, it generally will not be productive +O delay
the order and offer another opportunity for consultatx. 
However, if it is likely that additional discussion will lead 
directly to compliance, and the extra delay does not result in 
an unreasonable threat to human health or the environment, the 
Region may provide another opportunity for consultation prior to 
issuance of the order. 

19 Section 104(e)(S)(B) states: 


The President may ask the Attorney General 
commence a civil action to compel compliance
with a reauest QK r?ferrea to in 
subparagraph ( A ) .  

EPA's ability to commence a civil action without first issuing 
an administrative order to compel compliance under S104(e) was 
upheld in U . S .  v. Charles Georae Tr-na Co, , NO. 85-2463-WD 
(1st cir. March 31, 1988). See also, Y . S .  v. m e Sanitary
Landfill.,NO. IP 88-172-C, ( S . D .  Ind. April 12, 1988). 



1 . 


.. 
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at ali should include all evidence needed to support the case. 


This includes evidence or findings that: 


(1) EPA has a "reasonable basis to helieve that there may 

be a release or threat of a release of a hazardous substance, 

pollutant or contaminant" at a given site or vessel; 

( 2 )  the information request was issued for the purpose of 

determining the need for a response or choosing or taking any 

response action under CERCLA Title I, or otherwise enforcing 

CERCLA Title I, with respect to the site or vessel; 

( 3 )  the respondent was requested to provide information 

relating to one or more of the three categories of information 

identified in S104(e)(2)(A)-(C); 

(4) respondent did not comply with the request in a timely 

manner. .. 

(5) where appropriate, respondent should pay a civil 

penalty, recommended at $- . (See Section VII.A.S., 
"Penalties," below. ) 

In addition, the referral should include proof of service 


and should address possible defenses, such as that a good faith 


effort was made to comply, or that the request for information 


or documents is arbitrary and capricious, unduly burdensome, an 


abuse of discretion 0r"otherwisenot in accordance with law. 


The decision to either issue an administrative order or 

initiate a civil action must be made on a case-by-case basis. , 

where there is r : ; o :  to believe that an administrative order 

will not bring immediate compliance, a civil action should be 



- n.  

20 


favored. For example, if the recipient of an information 

request has made little or no effort to respond to the request, 

or has a history of disregarding requests,for information or 
. . . _.,..-/. . . - . . .  

delaying responses to requests, issuing an administrative order 
I ;  

. , I~ b 

' may serve i.ittlepurpose. While an administrative order . 
*.., ., ._ 

typicaliy can be issued within a shqrter period o,ftime than a 
t.. > . .  _. ...I . .  
complaint.can be filed, the overall duration of the enforcement 

- .  
, I  . . 

action may well be extended if the administrative order is. -,-. . -
I 

disregarded since enforcement of the order.wil1be.throughthe . . . )  

referral and filing of a Civil judicial action. 
~., . 
4. ScoDe o . .  m ReVl'lY' 

.. . .  

In ,anaction to enforce an,informationrequest or a n  
.. 

administrative order for compliance with an information request, 


the 'court's review is limited to cpnsidering whether the 


information request is "arbitrary and capricious, an &.use of 
. I  . ~ . 

disc'retion,or otherwise not in accordance with law.! 

S104(e) ( 5 )  (B)(ii). 2o This clearly limited review should not 

serve as an opportunity to review other aspects of the case, 


I . .  . .  

20 Judicial review is not.thusly limited when the 
< I  amount of the penalty is the issue before the court. 
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SUCh as remedy selection or liability. 2 1  ( ~ f ,Y . S .  v. we­
, No. C83-252M (W.D. Wash. February 19, 1986). 

In cases where the Agency has provided an opportunity for 


consultation regarding the administrative order, and has created 


an administrative record reflecting the parameters and elements 


noted on pages 6 and 19, above, the Government may argue that 

judicial review of the administrative order should be limited to 


an administrative record. This argument is based upon the 


language in §104(e)(5)(B) that provides for judicial review 


under the arbitrary and capricious standard. The success of 


obtaining record review hinges on providing and documenting 

adequate procedural due process administratively. 22 

5. 


Under S104(e)(5)(B)(ii) of CERCLA, civil penalties may be 

assessed against any person who unreasonably fails to comply 


21 Related to the scope of judicial review is the 

degree to which a defendant may engage ir. 8 7overy 

once an enforcement action is initiated. Discovery gene- -1y is 
restricted in enforcement proceedings involving administrative 
subpoenas (seen. 2 7 ,  w)and similarly, should be restricted 
in actions brought under S104(e) of CERCLA. If discovery is 
allowed at all in a given action, the Government's position is 
that its scope should be limited to addressing the parameters
for administrative investigations noted on page 6 .  

22 It may also be possible to seek record review of 
an infornlation request without first issuing an 

administrative order since CERCLA S104(e)(5) ( B i  (ii) provides for 
review of both information requests and administrative orders 
under an arbitrary and capricious standard. Before seeking
record review of an information request, the Agency would first 
have to provide sufficient procedural due process, including an 
opportunity for consultation, and an administrative record would 
have to be created reflecting the parameters and elements noted 
on pages 6 and 19, above. 
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. . 

with the initiai information request or subsequent compliance 


order. The question of whether to seek penalties may arise in 

two situations: 1) where injunctive relief is sought to compel 


the .respondent to answer the information request and penalties 


are sought in.additionto injunctive relief, and '2)where the 


respondent has answered the information request, albeit not in a 


timely mamier, and penalties are the only relief sought. 23 

. . 

- In both situations, to support penalties, the evidence must 

demonstrate: 1) that the information request is enforceable, 2 4  

and 2) that the respondent's conduct was unreasonable. To 


assess the reasonableness of a respondent's conduct, and thus 


determine whether to seek penalties, Regional perc;vn?sl should 


consider *factors such as the respondent's good faith or lack of 


good faith efforts to comply with.the information request, and 


23 In information request enforcement actions,

penalties can be assessed against a respondent even 


if he eventually complies with the information request. See
. .  e.g. U . S .  v. L i v w  , 605 F. Supp. 96 (N.D. Ohio 1985), U . S .  V,
w l e s -nu Co,, 823 F.2d 685 (1st Cir. 1987). 

24 For an information request to be enforceable, it 
must conform to the basic parameters noted above on 

page'6. Any issue of the reasonableness of the information 
request itself is subsumed by these parameters. TWS,once it 
is determined that an information request is enforceable, the 
focus in terms of liability for penalties is limited to the 
respondent's conduct. The statute provides that a civil penalty 
may be imposed "against any person who unreasonably fails to 
comply with" an Agency request or administrative order. Failure 
to respond adeq t e ' y  to an information request is presumptively
unreasonable, and the recipient of the request bears the burden 
of proving that noncompliance with that request is in fact reasonable. 

C 

.. 
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any wi~lfulnessor negiiqence associated with the respondent's 


dctions. 25 

0 .  Subwenas 

1. . .  Yerue 
If a respondent to an administrative subpoena refuses to 


appear to testify or provide documentary evidence, or refuses to 


answer any or all of the questions put to him, the Agency may 


commence enforcement proceedings in U . S .  district court. 26 

cERCLA §122(e)(3)(B) states: 


In the event of contumacy or failure or refusal 

of any person to obey any such subpoena, any district 

court of the United States in which venue is proper

shall have jurisdiction to order any such person to 

comply with such subpoena. Any failure to obey such 

5.n order of the court is punishable by the court as 

contempt thereof. 


Venue for such an action "shall lie in any district court in 


which the release or damages occurred, or in which the defendant 


resides, may be found, or has his principal office." CERCLA 


S113(b). 


25 The decision to seek penalties should also include 
consideration of the supreme Court's recent decision 

481 U . S .  -,in v. UnitedStates. 107 S.Ct. _, 95 L.Ed. 
2d 365 (19871,which provided for a 7th Amendment right to a 
jury trial in the context of a Clean Water Act enforcement case,
where civil penalties were sought by the Goverment. 

26 All proceedings in the U.S. district court must be 

initiated by the Department of Justice on behalf of 

EPA. The court lacks jurisdiction to review the propriety of an 
administrative subpoena upon motion of a respondent.
Fourche P w Co. v. U . & ,  751 F.2d 332 (10th Cir. 1984). If 
a respondent wishes to challenge a subpoena, he may refuse to 
cooperate and force the Government to initiate an enforcement 
action. 
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2. -Enfo- SubDQmas 
'Enforcement proceedinqs are begun by smmitting a petition 


to any appropriate federal district court seeking an order that 


the respondent show cause why he should not be ordered to comply 


with the subpoena. (See Attachment 3, model petition.) Although 


Fed.R.Civ.P. 81(a)(3) states that the Federal Rules of Civil 


Procedure apply to administrative subpoena enforcement 


proceedings Vmless otherwise provided by statute or by rules of 


the district court or by order of the court in the proceedings," 


courts have consistently held that subpoena enforcement 


proceedings are summary, and that discovery is generally 


inappropriate given the scope of the issues before the court. 27 


To prevent a respondent from attempting to engage in 


discovery prior to the show cause.hearing,the petition may 


include a request that Rules 26-37 and 45 be suspended unless 


specifically reinstituted by the court following the hearing. 


The petition, accompanied by affidavits and legal memoranda, 


must demonstrate that the subpoena was issued for a lawful 


27 	 The court, in its discretion, may order discovery,

but only where the defendant meets the "heavy burden 


of showing extreme circumstances that would justify further 

inquiry.. ..Y.S. v. ~JED Petro- , 103 F.2d 528, 533 
(Temp. Emerg. Ct. App.')iquoting U . S .  v. J u r a ,  687 F.2d 493, 494 
(Temp. Emerg. Ct. App. 19821.1 This burden is not a "meager 

one...[the defendant] must come forward with facts suggesting
that the subpoena is intended $&-&.& to serve purposes outside 
the purview of the jurisdiction of the issuing agency." N.L.R. B. 

-, 610 F.2d 99, 112 (3d Cir. 1979)
(emphasis added :it?tions omitted). See also U . S .  v. MCGOvern , 
87 F.R.D. 590 ( M . U .  Pa. 1980). LVnn V. Biderman, 536 F.2d 820. 
825 (9th Cir.) denied & ~QIIL Biderman v. K i l U  , 429 U . S .  
920 (1976). 
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purpose and is relevant to an agency investigation. At the show 

cause hearing, the burden is on the respondent to show that the 

subpoena is unenforceable in some respect. 

At the conclusion of the show cause hearing, the court may 


order compliance, deny enforcement or modify the subpoena. 


Subsequent failure of the respondent to comply with the court's 


order may result in contempt proceedings against the respondent. 


c. Referrals 

Referrals to the Department of Justice of cases to enforce 

information requests and administrative subpoenas will be 

handled in accordance with the procedures set forth in the 

January 14, 1988 memorandum from the Assistant Admi:iist.rator f.or 

Enforcement and Compliance Monitoring entitled, "Expansion of 


Direct Referral of Cases to the Department of Justice." In 


time-critical situations, the procedures outlined in the the 


April 15, 1988 memorandum from the Acting Associate Enforcement 


Counsel for Waste entitled, "OECM-Waste Procedures for 


Processing Oral and Other Expedited Referrals" should be 


followed. 


A referral to enforce an information request will not differ 

significantly from a referral to enforce most other sections of 

CERCLA. However, due to the summary nature of ar action to 

enforce an administrative subpoena, a referral to enforce an 

administrative subpoena should contain certain additional 

elements not commonly included in other referrals. 



, \  

The referral should also contain all necessary exhibits in 

. . . . , .  . . . -,. ...- 5 ., . ,  .. 

support of the petition, including'anaffidavit of service, a 


copy o f  the subpoena, an affidavit supporting the facts alleged. . .  ..- :,
in the petition from a person with kr?owledge of those ~.facts, and. -. . 

I any other relevant material which serves as the administrative 
, . 

recor'ddoc&enting the subpoena pkOCeSS. ,.~ . . 

VIII. DISCLAIMER 

This memorandum and any internal procedures adopted for its 
. -. I .  . . 

implementation are intended solely as guidance for em&W . es of 
+ .. . 

I the U . S .  Environmental Protection Agency. They do not. .  
constitute rulemaking by the Agency and may not be relied upon 


. . . .  
to create a right or a benefit, substantive or procedural, 

I enforceabfe at law or in equity, by any person. The Agency may 

. .  . . . .  

take action at variance with this memorandum or its internal 
/ .  

. .  . .  . . . . <  ... 

implementing procedures. 

. .  . .  

'. . . 



MODEL Information request Attachment 1 

CERTIFIED MAIL [OR DIU1 [Note: 	NO certified or express

mail to P.O.Boxes] 

[Date]
-IlBLmmd 


Re: 	 Request for Information Pursuant to section 104 of 
CERCLA [and Section 3007 of RCRA,] for [Site I
in [Site loc-1 hereinafter referred to as "the Site" 

Dear Sir or Madam: 


The United States Environmental Protection Agency (EPA) is 
currently investigating the source, extent and nature of the 
release or threatened release of hazardous substances, 
pollutants or contaminants, or hazardous wastes on or about the 
[Site Naw 1 in [Site L o c u I (the Site). This investigation
requires inquiry into the identification, nature, and quantity
of materials that have been or are generated, treated, stored, 
or disposed of at, or transported to, the Site and the nature or 
extent of a release or threatened release of a hazardous 
substance or pollutant or contaminant at or from ;.hesi+a. EPA 
also'is Seeking information relating to the ability of a person 
to pay for or to perform a cleanup of the Site. 

Pursuant to the authority of Section 104 of the Comprehensive

Environmental Response, Compensation, and Liability Act 

(CERCLA), 42 U.S.C. S 9604, as amended, [and Section 3007 of the 
Resource Conservation and Recovery Act (RCRA), 42 U.S.C. s 

6927,l you are hereby requested to respond to the Information 

Request set forth in Attachment A, attached.hereto. 


Compliance with the Information Request set forth in 

Attachmmt A is mandatory. Failure to respond fully and 

truthfully to the Information Request within [insert reasonable 

er of Qavs to r-ell out number and Dut 
-1 days of receipt of this letter, 
or adequately to justify such failure to respond, can result in 
enforcesmnt action by EPA pursuant to Section 104(e) of CERCLA, 
as amended., [ana/or Section 3008 of RCRA.] [Each of these 
statutes/ This statute] permits EPA to seek the imposition of 
penalties of up to twenty-five thousand dollars r$LS,000) for 
each day of continued non-compliance. Please be further advised 
that provision of false, fictitious, or fraudulent statements or 
representations may subject you to criminal penalties under 18 
U.S.C. S 1001 or Section 3008(d) of RCRA. 

This Informat'..; Fsquest is not subject to the approval

requirements of tne Paperwork Reduction Act of 1980, 44 U.S.C. 

3501, et seq. 




~ 
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Your response to this Information Request should be mailed to: 


' J . S .  Environmental Protection Agency
[Name of Program Person]
[Section EIame]
[Address] 

Due to the legal ramifications of your failure to respond

properly, EPA strongly encourages you.togive this matter your

immediate attention and to respond'to this Information Request 


' '  	within the time.specified above. If you have any legal or 
technical questions relating to this Information Request, you 
may consult with the EPA prior to the time specified above. 
Please direct legal questions to 1- of ORC Perspnl of the 

: 	Office of Regional Counsel at (XXX) [XXX-XXXX]. Technical 
questions should be directed to [ m e  of Pro-], at the 
above address, or at (XXX) [XXX-Xxxxl. 

T h a n l  you for your cooperation in this matter. 

SincereJy, 

. . 

[Name]

Waste Management Division 


Attachment 


cc. [Caseattornevname], Office of Regional counsel 
[Case Drouram Derson name1 ,  Waste Management Diviri­
[Name], Director, Office of Waste Programs Enforcemei.,
[Name], Director, Office of Emergency and Remedial Response 
[ m t e  D r o a r a m f  Demon . I 

1[State 2' 
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[NAME OF SITE] ATTACHMENT A 

[Insert number, e.g., FIRST] INFORMATION REQUEST 


Instructions 

1. Please provide a separate narrative response to each and 


every Question and subpart of a Question set forth in this 

Information Request. 


2. Precede each answer with the number of the Question to 

which it corresponds. 


3 .  If information or documents not known or not available to 
you as of the date of submission of a response to this 
Information Request should later become known or available to 
you. you must supplement your response to EPA. Moreover, should 
you find, at any time after the submission of your response that 
any portion of the submitted information is false or 
misrepresents the truth, you must notify EPA of this fact as 
soon as possible and provide EPA with a corrected response. 

4. For each document produced in response to this Information 

Request indicate on the document, or in some other reasonable 

manner, the number of the Question to which it responds. 


5. The information requested herein must be provided even 

though the Respondent may contend that it includes possibly

confidential information or trade secrets. You may, if you

desire, assert a confidentiality claim covering part or all of 

the information requested, pursuant to Sections 104(e)(7) (E) and 

(F) of CERCLA, as amended by SARA, 42 U.S.C. S S  9604(e)(7)(E)
and (F), Section 3007(b) of RCRA, 42 U.S.C. 6927(b), and 40 
C.F.R. 2.203(b), by attaching to such information at the time it 
is submitted, a cover sheet, stamped or typed legend, or other 
suitable form of notice employing language such as "trade 
secret," or "proprietary" or "company confidential." 
Information covered by such a claim will be disclosed by EPA 
only to the extent, and only by means of the procedures set 
forth in statutes and regulation Set forth above. If no such 
claim accompanies the information when it is received by EPA, it 
may be made available CC, the public by EPA without further 
notice to you. You should read the above cited regulations
carefully befo-re asserting a business confidentiality claim,
since certain categories of information are not properly the 
subject of such a claim. 

Definitions 


The following definitions shall apply to the following words as 

they appear in this Attachment A: 
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, 1. The tern "you" or "Respondent" shall mean the addressee of 
this Request, the addressee's ozficers, managers, employees,
c x t i a c t o : ~ ,  trustees, ~~r~~er~,,~i.ic~essors,a s s i g s ,  an.4 
agents. . . . ... .. 

I . , , _., 

2 .  The term iiperson''shall have the same definition as in 
Section lOl(21) of CERCLA':.-'& individual, firm, corporation,
association; partnership, .consortium, joint.venture,commercial 

entity, United States Government, State, municipality,

commission, political subdivision of a State, or any interstate 

. ,  . , ,body. . . # . _. . -. ., 
, . 

3 .  The terms "the Site" or "the facility" shall mean and 
include the property on OCabOUt the ,[Name of I 

owner(s)/operator(s) 1 property that is bounded by:[roads, 
streams, etc:.].in [city or town and state].,and-is:alsoknown as. .  
[common name,':ifany, e.g., the PSC Resources Site]. 

.' . . . 
4 .  The term ."hazardous-.sUbstancevl shall have.the'.same 

definition as that contained in Section 101(14) of CERCLA and 
includes any mixtures of such hazardous substances with any
other substances, including petroleum products. 

. .  
5 .  Th6 term "pollutant or contaminant," shall have the same 

definition.as that contained i,nSection lOl(33) of CERCLA, and 
includes anv mixtures'of.such Douutants and contaminants with 

... any other s;bstances. Petroleum products mixed with pollutants
: and contaminants are also.includedin this definition.'. . 

. .  s 

6 .  The term "hazardous waste" shall have:the same definition 
. as that contained in Section 1004(5) of RCRA..-

I 
, ,  . 7 .  ' The ,term' "solid'waste" shall have the 'samedefinition as 

. .thatcontained-inSection 1004(27) of RCRA.' . . 

.,. 
' 8 .  The term "materials" shall mean all substances that have 
been generated, treated, stored, or disposed of or otherwise 
handled at or transported to the Site, including but not limited 

, to all hasardous ,substances,pollutants and'contaminants,
hazardoua vastes,.andsolid wastes,,as defined above and, [U

of c- at -19 , 
. .  . . .  

. " 9 .  'Thetern "hazardous material@'.sha'.l.lmean all hazardous 
, substances, pollutants or connaminants, and -hazardous Wastes, as 

.. -definedabove. .. 

10. The term "non-hazardous material" shall mean all material 

as defined above, excluding hazardous substances, pollutants and 

contaminants, and hazardous waste. 
 . . 

. . - .  , ,; ., 
. .. L . .  

. .  . .  .. 
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11. The term "identify" means, with respect to a natural 
person, to set forth the person's name, present or last known 
bilsiness address and business telephone number, present or last 
known home address aid home talephone number, and present ar 
last known job title, position or business. 

12. The term f'identify"means, with respect to a corporation,

partnership, business trust or other association or business 

entity (including a sole proprietorship) to set forth its full 

name, address, legal form (e.g. Corporation, partnership, etc.),

organization, if any, and a brief description of its business. 


13. The term "identify" means, with respect to a document, to 

provide its customary business description, its date, its number 

if any (invoice or purchase order number), the identity of the 

author, addressor, addressee and/or recipient, and the substance 

or the subject matter. 


14. The term Ifreleaseqq
has the same definition as that 
contained in Section lOl(22) of CERCLA, 4 2  U.S.C. s 9601(22),
and includes any spilling, leaking, pumping, pouring, emitting,
emptying, discharging, injecting, escaping, leaching, dumping, 
or disposing into the environment, including the abandonment or 
discharging of barrels, containers, and other closed receptacles,
containing any hazardous substance or pollutant or contaminant. 

15. The terms "documentbqand 'idocumentsnshall mean any
object that records, stores, or presents information, and 
includes writings of any kind, formal or informal, whether or 
not wholly or partially in handwriting, including by way of 
illustration and not by way of limitation, any invoice,
manifest, bill of lading, receipt, endorsement, check, bank 
draft, cancelled check, deposit slip, withdrawal slip, ler,
correspondence, record book, minutes, memorandum of telephone
and other conversations including meetings, agreements and the 
like, diary, calendar, desk pad, scrapbook, notebook, bulletin,
circular, form, pamphlet, statement, journal, postcard, letter,
telegram, telex, report, notice, message, analysis, comparison,
graph, chart, interoffice or intraoffice communications,
photostat or other copy of any documents, microfilm or other 
film record, any photograph, sound recording on any type of 
device, any punch car&, disc or disc pack; any tape or other 
type of memory generally associated with computers and data 
processing (together with the programming instructions and other 
written material necessary to use such punch card, disc, or disc 
pack, tape or other type of memory and together with printouts
of such punch card, disc, or disc pack, tape or other type Of 
memory); and (a)every copy of each document which is not an 
exact duplicate of a document which is produced, (b) every copy
which has any writing, figure or notation, annotation or the 
like on it, (c) drafts, (d) attachments to or enclosures with 

..... 



6 

any doculPent and (e) every document referred to in any other 

.document. 


16. The terms lIandll
-and llor"ihill Sa canstrued either 
disjunctively or conjunctively as necessary to bring within the 
scope of this Information Request any information which might
otherwise be construed to be putside it.ssccpe. , . 

: f~ , 
17. ,Theterm l*arrangement"means every 'separatecontract or 


other agreement between two or more persons. 

. .  

18. The terms "transaction" or "transactiimean any sale,
transfer, giving, deli.very,change in ownership, or change in 
possession. . .  

. . . 
, . 

19.. Words in.the masculine shall de construed in the 
feminine, and vice versa, and words in the singular shall be 
construed in the plural, and vice versa, where appropriate in 
the context of a particular question or questions. 

, .  

2 0 .  All-termsnot defined herein shall have their ordinary
meaning, unless such terms are defined in CERCLA, RCRA, 4 0  CFR,
Part 300 or 4 0  CFR Parts'260 - 280, in which cas� tt2 's'atutory 

. .or reguldtory definitions shall ~apply. 

[FINANCIAL BACKGROUND DEFINITIONS
I 

21.. The term "property interest" means any interest in 
property including but not limited to, any ownership interest,
including an easement, any interest in the rental of property, 
any interest in a corporation that ownsor rents or owned or 
rented property, and any interest as either the trustee or 
beneficiary of a trust that owns or rents, or owned or rented 
property.. .  
22. The term "asset" shall include the following,:real 


estate, buildings or other'improvements to real estate,

equipment, vehicles, furniture, inventory, supplies, customer 

lists, accounts receivable, interest in insurance policies,

interestwin partnerships, corporations and unincorporated

companies; securities, patents, stocks, bonds, and other 

tangible aa well as.intangible property. 


QUESTIONS 


[QUESTIONS FOR ALL PRPS] 


f .  Identify the person(s) answering these Questions on behalf 
of Respondent. . 8 

#. For each and every Question contained herein, identify all 
i per~sonsconsulted in the preparation of the answer. 

. 




7 


#. For each and every Question contained herein, identify all 
documents consulted, examined, or referred to in the preparation 
o t  the answer or that contain information responsive to the 
Question and provide true and accurate copies of all such 
documents. 

#. List the EPA RCRA Identification Numbers of the 
Respondent, if any, and identify the corresponding units,
facilities or vessels assigned these numbers. 

#. Describe the acts or omissions of any persons, other than 
your employees, agents or those persons with whom you had a 
contractual relationship, that may have caused the release or 
threat of release of hazardous substances at the Site. 

In addition: 


a. Describe all precautions that you took against
foreseeable acts or omissions of any such third parties
[including, but not limited to -wn. e.q.. of 
prior owners. etc, 1 and the consequences that could foreseeably
result from such acts or omissions. 

b. Describe the care you exercised with respect to the 

hazardous Substances found at the Site. 


#. Identify all persons, including Respondent’s employees,
who have knowledge, information or documents about the 
generation, use, purchase, treatment, storage, disposal or other 
handling of materials at or transportation of materials to the 
Site. 

#. Describe all arrangements that Respondent may have or may
have had with each of the following persons: [- of D e r s m  
suspected to be involved with the Site. e.a.. PRpg1. 

#. For each and every current owner, operator, lessor or 
lessee of any portion of the Site: 

a. I-tify such person and the nature of their operation 
at the S i t e .  

b. Describe the portion of the Site owned, operated, leased 

by each such person and state che dates during which each 

portion was owned, operated or leased. 


c. Provide copies of all documents evidencing or relating

to such ownership, operation or lease, including but not limited 

to purchase and sale agreements, deeds, leases, etc. 
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#. Describe the physical characteristics of the Site 
including but not limited to the following: 

a. Surface structures ( s . g . ,  buildings, tanks, ex.). 

b. Ground water wells, including drilling logs. 


c. Past and present storm water drainage-system,sanitary 

sewer system, including septic tank(s) and subsurface disposal

field(s). 


d .  Any and all additions, demolitions or changes 'ofany
kind to physical structures on, under or about the Site, or to 
the property.itself (e.g., excavation work) and state the dates 
on which such changes occurred. 

#. For each and every prior owner, operator, lessor or lessee 
of any portion of the Site known to you: 

a. Identify such person and the nature 0.f their operation 

at the Site. 


b. Describe the portion of the Site owned, operated, leased 

by each guch person and state the dates during which each 

portion was owned, operated or leased. 


c. Provide copies of all docnments evidencing or relating 

to such ownership, operation or lease, including but not limited 

to purchase and sale agreements, deeds, leases, etc. 


d. Provide al1,evidencethat hazardous materials were 

released or threatened to be released at the Site during the 

period that they owned the Site. 


#. Provide all existing technical or analytical information 
about the Site,.includingbut ndt limited to data and documents 
related to soil, water (ground and surface), geology,
geohydrology, or air quality on and about the Site, [u
specific];'' , 

#. Do you know or have reason to know of any on-going or 
planned imeatigations,of the soil, water (ground or surface),
geology, hydrogeology or air quality on Or about the Site? If 
so: , ,. 

a. Describe the nature and scope of these investigations; 


b. Identify the persons who are undertaking or will 
undertake these '.vStigatiOnS: 

c. Descr.ibethe purpose of the investigations: 
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d. State the dates of such investigations; 


I?. Describe as precisely as possible the locations at the 
Site where such investigaLions are taking or will take p:;~cc. 

#. Identify all persons, including you, who may have given,
sold, transferred, or delivered any material or item, includinq

~ 

[list rnatdals or items of CQuGern. e.u.. TCE or lab D X ~ S  1 to 
[.List PRPS1 .  In addition: 

a. State the dates on which each such person may have 

given, sold, transferred, or delivered such material; 


b. Describe the materials or items that may have been 

given, sold, transferred, or delivered, including type of 

material, quantity, chemical content, physical state, quantity

by volume and weight, and other characteristics. 


c. Describe the intended purpose of each sale, transfer, or 

delivery of materials. 


d. Describe the source of or process that produced the 

materials that may have been sold, transferred, or Sellvered. 


e. Describe all efforts taken by such persons to determine 

what would actually be done with the materials that may have 

been sold, transferred or delivered after such materials had 

been sold, transferred or delivered. 


[OhWER/OPERATOR QUESTIONS] 


#. Did you acquire any portion of the Site(s) after the 
disposal or placement of the hazardous substances on, in, or at 
the Site? Describe all of the facts on which you base the answer 
to this question. 

#. At the time you acquired the parcels of the Site(s), did 
you know or have reason to know that any hazardous substance was 
disposed of on, in, or at the facility? Describe all 
investigations of the Site you undertook prior to acquiring the 
Site and all of the facts on which you base the answer to this 
question. 

#. Did you acquire the faciiity by inheritance Or bequest?
Describe all facts on which you base the answer to this 
question. 

#. Describe all leaks, spills or releases or threats of 
releases of any kind into the environment of any hazardous 
materials that have occurred or may occur at or from the Site, 
including but not limited to: 



. 


a. Wlmn such releases occurred or may occur. 

b. HOWthe releases occurred or may occur. ' ' 

c 
c. What hazardous materials were released or may be 


released. 

... d. What amount of.each such hazardous material was so 

released. 


e. Where such releases occurred or may occur. 


f. Any and -all activities undertaken in response to each 

such release or threatened release.
* 	 . .  . ,. .  

9.'Any and all 'investigations of the circumstances, nature, 

extent or location of each such'release or threatened release 

including, the results Of any soil, water (ground and surface), 

or air testing,that wasundertaken. 


h. All persons with information re'lating to subparts a. 

through g. of this Question. 


#. If'any release or threatened release identified.in 
response to,Question [ # . I ,  above, occurred into any subsurface 

" disposal system.or floor~draininside or under any buildings
located on the.:Site, further ideneify: 

a. Where precisely the disposal system or floor drains are 
and were located. 

b. 	 When the disposal system or floor drains were installed.. . .  .. . 

c.. Whether the disposal system or floor drains were 

connected to pipes, and if so, the purpose of such pipes. 


d. Where such pipes are or were located.' 

.	 a . , . .., 3 . .  

e. 	 Whsn'such pipes were installed. 
. .  

_.. . f. &'and-when-such pipes were rep'laced, repaired, or 
otherwise changed. 

# Identify all persons; including you, who may have 
manufactured,:given, sold, transferred, delivered, or otherwise 

handled, [describe what was found at the site, e.g., barrels 

marked "Dupont" or TCE, etc.]. In addition: 

. .  

- '  a. ' Desc:ibe in ,complete detail1'all arrangements pursuant to 
which such persons may have so handled such items or materials. . . . 

I 
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b. State the dates on which such persons may have handled 

each such item or material; 


c .  State the amounts 3f such item2 Qr materials t3at may
have been so handled on each such date; 

d. Identify the persons to whom such items or materials may

have been given, sold, transferred, or delivered; 


e. Describe the nature, including the chemical content, 

characteristics, physical state (e.9.. solid, liquid) and 

quantity (volume and weight) of all [describe what was found at 

the Site, e.g., "lab packs"] and describe all tests, analyses,

and results of such tests and analyses concerning such items or 

materials. 


f. State whether any of the materials identified in subpart 

e. exhibit any of the characteristics of a hazardous waste,
identified in 40 CFR 5261 Subpart C .  

9. State whether any of the materials identified in subpart 

e. are listed in 40 CFR S261 Subpart D. 

h. rInsert additional specialized questions to determine 
whether any hazardous substances at the Site are RCRA hazardous 
wastes. I 

i. Describe the nature of the operations that were the 
source of the [list what was found at the Site, e.g., lab 
packs I .  

j. Provide copies of all documents (including but not 

limited to invoices, receipts, manifests, shipping papers, 

customer lists and contracts) which may reflect, show or 

evidencr the giving, sale, transfer or delivery, or other 

arrangements under which the giving, sale, transfer, or delivery

of any materials to the Site took place. 


k. Describe the type, condition, number, and all markings 

on the containers in which the materials were contained when 

they were handled. 


[QUESTIONS FOR POTENTIAL T R A N S P O R l d a J  

#. Identify all persons, including you, who may have 
transported materials to the Site. Such persons will 
hereinafter be referred to as "Transporters." 

#. For each '.:ih Transporter, state whether it accepted
materials including municipal solid waste from a municipality or 
arranged with a municipality by contract or otherwise to accept
materials from any source. If so, describe the nature, quantity 
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I 	 and source of all materials accepted and transported to the 
site. 

#. For each such Transporter, further identify: ' 

a. In general terms, the nature and quantity of all 

non-hazardous materials transported to the Site. 


' .  
b. The nature of the hazardous materials transported to the 


Site including the chemical content, characteristics, and 

physical-state (e.g., solid, liquid). 


c. Whether any of the hazardous materials identified in 
subpart b exhibit any of the characteristics of a hazardous 
waste identified in 40 CFR S261 Subpart C. 

d. Whether any of the hazardous materials identified in 
,subpartb are listed in 40 CFR S261 Subpart D .  

e. [Insert additional specialized questions to determine 
whether any hazardous substances at the Site are RCFfA hazardous 
wastes. I 

f. h e  persons from whom the Transporter accepted hazardous 

materials including, but not limited to, [insert potential

generators]. 


g. Every date on which the Transporter transported the 
hazardous materials to the Site. + 

h. The owners of the hazardous materials that were accepted
for transportation by the Transporter. 

i. The'quantity (weight and volume) of hazardous materials 
brought by the Transporter to the site. 

j. All tests, analyses, analytical results and manifests 
concerning each hazardous material accepted for transportation 
to the Site .  

k. &e precise locations at the Site to which each 
hazardousmaterial w a s  transported. 

1. Who selected the location to whjch the Transporter would 

take each hazardous material. 


m. Who selected the Site as the location to which the 
Transporter would take each hazardous material. 

n. *The'mount paid to each Transporter for accepting the 
hazardous materials for transportation, the method of payment,
and the identity of the persons who paid each Transporter. 
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0 .  mere the persons identified in g . ,  above, intended to 
have such hazardous materials transported and all dOCUmQntS of 
o:her infomation (bra1 31: writtzn) widancing their intent.. 

p. All locations through which such hazardous materials 

were trans-shipped,or were stored or held, prior to their final 

treatment or disposal. 


q. What activities transpired with regard to the hazardous 

materials after they were transported to the Site (e.9. 

treatment, storage or disposal). 


r. The final disposition of each of the hazardous materials 

brought to the Site. 


s .  The measures taken by the persons who gave the hazardous 
materials to the Transporters to determine what the Transporters
would actually do with the hazardous materials they accepted. 

t. The type, number and condition of containers in which 

the hazardous materials were contained when they were accepted

by the Transporters and when they were left at the Site and any

other labels, numbers or other markings on the containers. 


[QUESTIONS FOR POTENTIAL GENERATORS] 


#. Identify all persons, including you, who may have: 

a. disposed of or treated materials at the Site; 


b. arranged for the disposal or treatment of materials at 

the Site; or 


c. arranged for the transportation of materials to the Site 

(either directly or through transhipment points) for disposal or 

treatment. Such persons will hereinafter be referred to as 

"generators." 


#. For-oath and every instance in which a generator performed 
any of tln actions specified in parts a. - c. of the previous
question: 

a. Identify the generator; 


b. Identify the persons with whom the generator made such 

arrangements including, but not limited to [insert list of 

suspected transrortersl. 


c. Identify all persons who may have directly or indirectly

transported or otherwise brought any materials, [including

municipal solid waste,] to the Site. 
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. ,  
d. state eveiy dat-eon which each Generator.made 'such 

ac Iangements., , , ,-. ..- . .  .. '.. . - . . 
e. Describe the nature, including the themic'alcontent,

character.istics;physical state (e.g.,solid, liquid) and 
quantity (volume and weight) of all hazardous materials involved 
in each such arrangement. . .  

' f .  &ate 'whether-b y  of the hazardous materials identified 
in subpart e. above exhibit any of'thecharacteristics of a 
hazardous waste identified in 40 CFR 5261 Subpart C. 

. -
g. ' State whether dny of the hazardous materials 'identified 

in subpart e. are listed in 40 CFR S261 Subpart D. 

h. .' [Insert additionai 'specializedquestions to determine 
whether.any hazar,doussubstances at the Site are RCRA hazardous 
wastes. 1 

.. - .. . 

i.. . In 'general ?terms,describe.thenature and 'quantity of 
,thenon-hazardous materials involved in each such crrxigement..' 

j. [Describe the'nature and quantity of any muiicipal solid 

waste involved in any such arrangement.] 


k. Identify the owner of the.hazardous materi.alsinvolved 

in each such 'arrangement. 


. .  
1. Describe all tests, analyses, analytical results or 


manifests concerning each hazardous material involved in such 
. .transactions. 


m. Describe as precisely as possible any and all of the 

locatioirs at which each hazardous material involved in'such 

transactions actually was disposed or treated. 


n. Identify the persons who selected the location to which 

the.hazardouematerials-wereto-bedisposed or treated. 


0 . .  Ideatify who selected the Site as the 1ocation.atwhich 
hazardous materials were to be disposed or tre?cr? 

- .  

p. State the amount paid in connection with each such 

arrangement, the method,ofpayment, and the identity of the 

persons involved in each arrangement. 


._ .~ 

q. Describe where the persons identified in subparts 1. and 

m. of.this Question intended to have the,hazardousmaterials 

involved in.each ar.rangementtreated or disposed and all 

documents or other information (written or oral) evidencing

their intent.. 




15 


r. Describe all intermediate sites to which the hazardous 

materials involved in each arrangement were trans-shipped, or at 

which they were stored or held, any time prior to final 

treatment or disposal. 


s. Describe what was done to the hazardous materials once 

they were brought to the Site. 


t. Describe the final disposition of each of the hazardous 

material involved in each arrangement. 


u. Describe the measures taken by the generator to 

determine how and where treatment or disposal of the hazardous 

materials involved in each arrangement would actually take 

place. 


v. Describe type, condition and number of containers in 

which the hazardous materials were contained when they were 

disposed, treated, or transported for disposal or treatment and 

describe any labels, numbers or other markings on the 

containers. 


[FINANC~ALBACKGROUND QUESTIONS FOR ALL PRPS WHERE FINANCIAL 

VIABILITY IS OR WILL BE AT ISSUE AND THE AGENCY IS UNABLE TO 

ASSESS FINANCIAL VIABILITY EFFECTIVELY THROUGH REVIEW OF 

PUBLICLY AVAILABLE DATA] 


#. Provide a list of all property and casualty insurance 
policies (e.g. Comprehensive General Liability, Environmental 
Impairment Liability and Automobile Liability policies) [and
Directors and Officers policies] for the period from I d p - o
disposal site first became disposal site] through the p ent. 
Specify the insurer, policy, effective dates, and state -5r 
occurrence policy limits for each policy. Copies of policies 
may be provided in lieu of a narrative response. 

#. Provide copies of all financial documents, including
income tax returns sent by you to the federal Internal Revenue 
Service and (the State IRS] in the last five years. 

#. Provide copies of financial statements, reports, or 
projections prepared by, for or on behalf of the Respondent for 
the past five years, whether audited or unaudited, including,
but not limited to, all those filed with the Securities and 
Exchange Commission, State agencies, and all financial 
institutions such as banks. 

[FINANCIAL BACKGROUND QUESTIONS FOR ALL CORPORATE PRPSl 


#. Identify the parent corporation and all subsidiaries of 
Respondent. 
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#. Identify all persons who may be responsible for the 
liabilities of Respondent arising fro3 or relating to the 

release or threatened release of hazardous substances at the 

'Site,including but not.limited to successors and individuals. 


#. Provide a copy of the most current Articles of 
Incorporation and By-laws of Respondent. 

. .  

#. Identify the officers,managers and majority shareholders 
of Respondent and the nature of.their management duties and 
amount of shares held, respectively. 

#. [For additional PRP questions, see ORC case attorney.]- .  . ,..[FINANCIAL.BACKGROUNDQUESTIONS .-FORPARTNERSHIP PRPSI 
~ 

#. Identify all partners comprising [Name of Partnership] and 
the nature of their partnership interests. 

. .  
#. for additional Partnership PRP questions,.see ORC case 

attorney. I ,  . . . . 

[FINANCIAL BACKGROUND QUESTIONS FOR TRUST PRPS], 


#. Identify all trustees and al1,beneficiariesof the [Name
of Trust]. . . .  

. .  . 

#. [For additional Trust PRP questions see ORC case 
attorney.] 

, . 

, .  [CONCLUDING QUESTIONS FOR ALL RPS] 
. . , .  

. .
#. ' If you have reason..tobelieve .thatthere may be pe,rsons

abie.toprovide a more detailed or complete response .toany
Question contained herein or who may be able to provide

additional responsive documents, identify such-personsand,the 

additional information or documents that they may have. 


#. For each and every'puestion contained herein, if 
information or documents responsive to this 1,nformationRequest 
are not in your possession, custody or control, then identify
the person8 from whom.such information or documents.maybe 
obtained. 

. . .. 
. . 
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Attachment 2 

BFJ'ORE THE UNITED STATES ENVIRONMENTAL PROTECTION AGFSJCY 
Address: 

'WE MP.TTER OF: I NO. 

I SUBPOENA DUCES TECUM AND 
1 lSUBPOENA AD TESTIFICANDUM 

TO: 


, RESPONDENT(S1: 

YOU ARE HEREBY COMMAM)ED, pursuant to Title 42, United States Code, 

section 9622(e)(3)(B) [Comprehensive Environmental Response, 


Compensation, and Liability Act section 122(e)(3) (E)] TO APPEAR IN 


PERSON at the following place and time. 


TIME AND DATE: 


PLACE: 


YOU ARE COMMANDED FURTHER TO TESTIFY THEN AND THERE under oath and 


GIVE TRUTHFUL ANSWERS to all lawful inquiries and questions then 

and there put to you on behalf of the United States Environmental 

Protection Agency, and TO REMAIN IN ATTENDANCE until expressly 

excused by the attorney(s) conducting the proceeding for the EPA. 

YOU ARE COMMANDED FURTHER TO BRING WITH YOU at the time and place 

stated above, and then and there produce for inspection and/or 


copying, those items identified and described on the ATTACHED 


PAGE(S1. 


NONCOMPLIANCE WITH THIS SUBPOEISA MAY SUBJECT YOU TO A CIVIL 

ENFORCEMENT ACTION. 


Issued at [City, State] this day of , 198-. 


Attorney Contact: 

[Asst. Regional Counsel] Regional Administrator, EPA Region -

[Address and Telephone1 




. 

Attac-hent i 


AFFIDAVIT OF SERVICE 


UNITED STATES ENVIRONNDTAL PROTECTION AGENCY 


I hercby certify that being a person over 18 years of age, I served 


a copy of the attached-subpoena: 


(check one) 	 ( ) in person 

( ) by registered mail 

( ) 	 by leaving the copy at the principal place of 
business, which is, 

( ) by other method: 

on the person named on the subpoena on 
[date1 

signature of 

server 


name of server 


title 


. .  



Attachment 3 
UNITED STATES DISTRICT COURT 

FOR TEE -DISTRICT OF -

IN THE MATTER OF: MISC. NO. 

UNITED STATES of AMERICA, Petitioner 


V. 


)
Respondent 


PETITION FOR ENFORCEMENT OF AN ADMINISTRATIVE SUBPOENA 

ISSUED BY THE ENVIRONMENTAG PROTECTION AGENCY 


The United States of America, through the Attorney General,
-
and at the request of the Regional Administrator, 2xit:d States 


Environmental Protection Agency (EPA) Region -, hereby petitions 

the court for an Order to Show Cause why the Respondent should not 


be ordered to comply forthwith with the administrative subpoena 


previously served upon him. 

In support of this Petition, the Petitioner alleges as 

fOllOWS : 

1. The Court has jurisdiction over this matter pursuant to 

28 U . S . C .  111331 and 1345, and 42 U.S.C. S9622(e)(3)(B) Of the 

Comprehensive Environmental Response, Compensation, and Liability 
Act of 1980, as amended. 

2. , the Regional Administrator of Region -

of the EPA , [city], [state] has requested that the Attorney 
General commence this action. 

. 
.. ” .. 
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3. The Respondent, , is [short description, 

e.g. iiformerowner of a waste transporting and disposal business." 

Be sure to identify as an owner or corporation.] 

4. Section 122(e)(3)(B)of CERCLA, as amended, 42 U.S.C. 


9622(e)(3)(B),grants the President the authority to issue 

administrative subpoenas to gather information necessary to 

implement ,5122 (Settlements). Such information includes, 

inLec u,the nature and extent of contamination at the site, 


possible remedies and the identities of potentially responsible 


parties. 


5. The President delegated the authority to issue 

administiative subpoenas under CERCLA to the Administrator of the 

EPA on January 23, 1987 by Executive Order 12580 ( 5 2  Fed. Reg. 

2923, January 29, 1987). This authority was, in turn, delegated 

from the Administrator to the Regional Administrators by Delegation 

14-6, "Inspections, Sampling, Information Gathering, SuP3enas and 

Entry for Response," signed September 13, 1987. (AttacheL) 

6. In conjunction with the investigation at [site], and 


pursuant to ~122(e)(3)(B)of CERCLA, as amended, 42 U.S.C. 


9622(e)(3)(B), Petitioner issued an administrative subpoena on 

+ 

[date], aiiecting the Respondent to [provide certain information.] 

The subpoena is attached and incorporated herein as Exhibit A. An 

affidavit of service is attached as Exhibit B. 

[ 7 .  By letter dated , Respondent requested 
Petitioner to extend the return date of the subpoena. Respondent's 

letter is attached as Exhibit C.1 
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[a .  By letter dated , Petitioner denied 

Respondent's request and reaffirmed the subpoena date -. 
Petitioner's letter is attached as Exhibit D.] 

9. On -, the return date specified in the subpoena, 

[Respondent failed to appear to testify; failed to answer certain 

questions put to him; failed to provide the information requested 

by subpoena.] [Note: Where a Respondent has failed to answer 

specific questions, or has not provided certain documents, those 

questions or documents should be specified.] 

WHEREFORE, the Petitioner respectfully prays that: 

1. This Court enter an Order to Show Cause directed to the 


Respondent, ordering the Respondent: 


(a) to appear expeditiously and Show Cause why the 


subpoena should not be enforced against him, and 


(b) to file expeditiously a written response to the 


allegations in the Petition by a date certain. 


2. This Court enter an Order at the conclusion of these 


proceedings enforcing the EPA subpoena and requiring the Respondent 


to comply fully with the terms of the EPA subpoena. 


3. This court render such other and further relief as is 

just and poper. 

Dated: Respectfully submitted, 


Attorney for 


. ... 
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