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[11] The Supreme Court’s recent deci-
sion in McQuiggin confirms our conclu-
sion.  In that case, the petitioner did not
file his habeas petition within one year of
‘‘the date on which the factual predicate of
[his] claim TTT could have been discovered
through the exercise of due diligence,’’ as
required under § 2244(d)(1)(D).  McQuig-
gin, 133 S.Ct. at 1929 (quoting 28 U.S.C.
§ 2244(a)(1)(D)).  The Supreme Court ulti-
mately held that a valid Schlup claim abro-
gated that requirement, but it did so by
distinguishing § 2244(d)(1)(D) from
§ 2244(b)(2)(B), at issue here.  The Court
explained that, in contrast to
§ 2244(d)(1)(D), in § 2244(b)(2)(B), ‘‘Con-
gress constrained the application of the
[actual innocence] exceptionTTTT Congress
TTT required second-or-successive habeas
petitioners attempting to benefit from the
miscarriage of justice exception to meet a
higher level of proof (‘clear and convincing
evidence’) and to satisfy a diligence re-
quirement that did not exist prior to AED-
PA’s passage.’’  Id. at 1933 (quoting 28
U.S.C. § 2244(b)(2)(B)).  Accordingly, the
Court concluded, ‘‘[i]n a case not governed
by [§ 2244(b)(2)(B) ] TTT the miscarriage
of justice exception survived AEDPA’s
passage intact and unrestricted.’’  Id. at
1934 (emphasis added). The negative impli-
cation is that in a case that is governed by
§ 2244(b)(2)(B), the exception did not sur-
vive enactment of the AEDPA intact.  We
cannot ignore the Supreme Court’s clear
teaching.  We hold that Schlup does not
abrogate § 2244(b)(2)(B).7

Accordingly, Gage cannot take advan-
tage of the Schlup gateway;  thus, his sec-
ond petition is barred under
§ 2244(b)(2)(B)(i) for lack of due diligence.

V.

We conclude that Gage’s application is
subject to the requirements of
§ 2244(b)(2)(B).  Gage cannot satisfy those
requirements because he did not exercise
due diligence by failing to raise his Brady
or ineffective assistance of counsel claims
in his first habeas petition.  Gage’s appli-
cation for leave to file a second or succes-
sive petition is DENIED.
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7. Our holding is confined to the context of
gateway claims relying on Schlup.  We do not
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fect of Schlup on AEDPA provisions other
than § 2244(b)(2)(B).
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statute requiring that twenty percent of
electricity sold to Colorado consumers
come from renewable sources violated dor-
mant Commerce Clause. After environ-
mental groups intervened, the United
States District Court for the District of
Colorado, 43 F.Supp.3d 1171, entered sum-
mary judgment in state’s favor, and organ-
ization appealed.
Holdings:  The Court of Appeals, Gorsuch,
Circuit Judge, held that:
(1) statute did not violate dormant Com-

merce Clause, and
(2) district court did not abuse its discre-

tion in denying organization’s request
to defer ruling on state’s summary
judgment motion.

Affirmed.

1. Commerce O62.1
 Electricity O1

Colorado statute requiring electricity
generators to ensure that twenty percent
of electricity they sold to Colorado con-
sumers come from renewable sources did
not violate dormant Commerce Clause;
statute was not price control statute, it did
not link prices paid in Colorado with those
paid out of state, and it did not discrimi-
nate against out-of-staters.  U.S.C.A.
Const. Art. 1, § 8, cl. 3.

2. Federal Civil Procedure O2553
Plaintiff could not be required by local

rule to file separate paper requesting de-
ferral of decision on defendant’s summary
judgment motion.  Fed.Rules Civ.Proc.
Rules 56(d), 83(a)(1), 28 U.S.C.A.

3. Federal Civil Procedure O2553
District court did not abuse its discre-

tion in denying plaintiff’s request to defer
ruling on defendant’s summary judgment
motion until additional discovery could
take place, where court did not rule on
motion until after discovery had closed,
and plaintiff did not seek to supplement its
summary judgment opposition papers with

new evidence acquired from additional dis-
covery it received, or indicate what addi-
tional discovery was still needed.  Fed.
Rules Civ.Proc.Rule 56(d), 28 U.S.C.A.

David W. Schnare of Free Market Envi-
ronmental Law Clinic, Burke, VA (Michael
D. Pepson of Cause of Action, Washington,
D.C., with him on the briefs) for Plaintiffs–
Appellants.

Will V. Allen, Assistant Attorney Gener-
al, Denver, CO, for Defendants–Appellees.

John E. Putnam of Kaplan Kirsch &
Rockwell LLP, Denver, CO, (Neil Levine,
Denver, CO;  Michael S. Freeman and Mi-
chael A. Hiatt of Earthjustice, Denver,
CO;  and Erin Overturf of Western Re-
source Advocates, Boulder, CO, with him
on the brief), for Defendants Intervenors–
Appellees.

Before TYMKOVICH, EBEL, and
GORSUCH, Circuit Judges.

GORSUCH, Circuit Judge.

Can Colorado’s renewable energy man-
date survive an encounter with the most
dormant doctrine in dormant commerce
clause jurisprudence?  State law requires
electricity generators to ensure that 20%
of the electricity they sell to Colorado con-
sumers comes from renewable sources.
Under the law, too, this number will rise
over time.  It may be that Colorado’s
scheme will require Coloradans to pay
more for electricity, but that’s a cost they
are apparently happy to bear for the ballot
initiative proposing the renewable energy
mandate passed with overwhelming sup-
port.  So what does this policy choice by
Coloradans affecting Colorado energy con-
sumption preferences and Colorado con-
sumer prices have to do with the United
States Constitution and its provisions re-
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garding interstate commerce?  The Ener-
gy and Environment Legal Institute points
out that Colorado consumers receive their
electricity from an interconnected grid
serving eleven states and portions of Cana-
da and Mexico.  Because electricity can go
anywhere on the grid and come from any-
where on the grid, and because Colorado is
a net importer of electricity, Colorado’s
renewable energy mandate effectively
means some out-of-state coal producers,
like an EELI member, will lose business
with out-of-state utilities who feed their
power onto the grid.  And this harm to
out-of-state coal producers, EELI says,
amounts to a violation of one of the three
branches of dormant commerce clause ju-
risprudence.

In the end, the district court disagreed
with EELI’s assessment and so must we.

*

The Constitution extends to Congress
the power to ‘‘regulate Commerce TTT

among the several states.’’  U.S. Const.
art. I, § 8, cl. 3. Most everyone accepts
that this language grants Congress author-
ity to pass laws concerning interstate com-
merce and to direct courts to disregard
state laws that impede its own.  U.S.
Const. art. VI, cl. 2;  see also Gibbons v.
Ogden, 22 U.S. (9 Wheat.) 1, 6 L.Ed. 23
(1824).  Yet some see even more than that
here.  For many years—perhaps since
Gibbons and at least since Cooley v. Board
of Wardens, 53 U.S. (12 How.) 299, 13
L.Ed. 996 (1851)—the Supreme Court has
read the clause as embodying a sort of
judicial free trade policy.  Employing
what’s sometimes called ‘‘dormant’’ or
‘‘negative’’ commerce clause jurisprudence,
judges have claimed the authority to strike
down state laws that, in their judgment,
unduly interfere with interstate commerce.
Detractors find dormant commerce clause
doctrine absent from the Constitution’s
text and incompatible with its structure.
See, e.g., Comptroller of Treasury of Md.

v. Wynne, ––– U.S. ––––, 135 S.Ct. 1787,
1808, 191 L.Ed.2d 813 (2015) (Scalia, J.,
dissenting);  Hillside Dairy, Inc. v. Lyons,
539 U.S. 59, 68, 123 S.Ct. 2142, 156
L.Ed.2d 54 (2003) (Thomas, J., concurring
in part and dissenting in part).  But as an
inferior court we take Supreme Court
precedent as we find it and dormant com-
merce clause jurisprudence remains very
much alive today, as but a glance at this
term’s slip opinions will confirm.  See, e.g.,
Wynne, 135 S.Ct. at 1792 (majority opin-
ion).

On the usual telling, dormant commerce
clause cases are said to come in three
varieties.  The farthest reaching of these
may be associated with Pike v. Bruce
Church, Inc., 397 U.S. 137, 90 S.Ct. 844, 25
L.Ed.2d 174 (1970).  There the Court read
the Commerce Clause as allowing judges
to strike down state laws burdening inter-
state commerce when they find insufficient
offsetting local benefits.  By any reckon-
ing, that’s a pretty grand, even ‘‘ineffable,’’
all-things-considered sort of test, one re-
quiring judges (to attempt) to compare
wholly incommensurable goods for wholly
different populations (measuring the bur-
dens on out-of-staters against the benefits
to in-staters).  Am. Beverage Ass’n v. Sny-
der, 735 F.3d 362, 379 (6th Cir.2013) (Sut-
ton, J., concurring).  Whether because of
the difficulties associated with applying
such an unwieldy test or for some other
reason, the Court has devised two firmer
rules applicable to discrete subsets of
cases.  The first might be associated with
cases like City of Philadelphia v. New
Jersey, 437 U.S. 617, 98 S.Ct. 2531, 57
L.Ed.2d 475 (1978), and applies to state
laws that ‘‘clearly discriminate’’ against
out-of-staters.  New Energy Co. of Ind. v.
Limbach, 486 U.S. 269, 274, 108 S.Ct. 1803,
100 L.Ed.2d 302 (1988).  Legislation of
this stripe is condemned as ‘‘virtually in-
valid per se and can survive only if the
discrimination is demonstrably justified by
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a valid factor unrelated to economic pro-
tectionism.’’  KT & G Corp. v. Att’y Gen.
of Okla., 535 F.3d 1114, 1143 (10th Cir.
2008) (quoting Grand River Enters. Six
Nations, Ltd. v. Pryor, 425 F.3d 158, 168
(2d Cir.2005)).  The second finds its roots
in Baldwin v. G.A.F. Seelig, Inc., 294 U.S.
511, 55 S.Ct. 497, 79 L.Ed. 1032 (1935), and
is said to apply to certain price control and
price affirmation laws that control ‘‘extra-
territorial’’ conduct—that is, conduct out-
side the state’s borders.  Here too laws of
that sort are deemed almost per se invalid.
KT & G. Corp., 535 F.3d at 1143.

It might be fair to describe the law as
it’s developed in this area a bit like the law
as it’s developed in antitrust, another pock-
et of federal jurisprudence characterized
by a long and evolving history of almost
common-law-like judicial decisionmaking.
As there we find here a kind of ‘‘rule of
reason’’ balancing test providing the back-
ground rule of decision with more demand-
ing ‘‘per se ’’ rules applied to discrete sub-
sets of cases where, over time, the Court
has developed confidence that the chal-
lenged conduct is almost always likely to
prove problematic and a more laborious
inquiry isn’t worth the cost.  See, e.g.,
Broad. Music, Inc. v. Columbia Broad.
Sys., Inc., 441 U.S. 1, 8–9, 99 S.Ct. 1551, 60
L.Ed.2d 1 (1979) (‘‘[I]t is only after consid-
erable experience with certain business re-
lationships that courts classify them as per
se violations’’ rather than apply the ‘‘rule
of reason’’ to them (internal quotation
marks omitted)).

Before us in this case only the final,
Baldwin, test is at issue.  Yes, EELI
asked the district court to invalidate Colo-
rado’s law under all three tests, Pike, Phil-
adelphia, and Baldwin.  Yes, the district
court rejected all three arguments.  But
for reasons known only to it, EELI has
appealed just the district court’s disposi-
tion under Baldwin.  So whether Colora-
do’s law survives the Pike or Philadelphia

tests may be interesting questions, but
they are ones that will have to await reso-
lution in some other case some other day.

Baldwin’s extraterritoriality principle
may be the least understood of the Court’s
three strands of dormant commerce clause
jurisprudence.  See Donald H. Regan,
Siamese Essays:  (I) CTS Corp. v. Dynam-
ics Corp. of America and Dormant Com-
merce Clause Doctrine;  (II) Extraterrito-
rial State Legislation, 85 Mich. L.Rev.
1865, 1884 (1987).  It is certainly the most
dormant for, though the Supreme Court
has cited Baldwin in passing a number of
times, a majority has used its extraterrito-
riality principle to strike down state laws
only three times.  IMS Health, Inc. v.
Mills, 616 F.3d 7, 29 n. 27 (1st Cir.2010),
vacated on other grounds sub nom.  IMS
Health, Inc. v. Schneider, ––– U.S. ––––,
131 S.Ct. 3091, 180 L.Ed.2d 911 (2011).

What do these three cases have in com-
mon?  In Baldwin, New York prohibited
out-state companies from selling milk in
the State unless they purchased their milk
from dairy farmers at the same price paid
to New York dairy farmers—all to insulate
the in-state dairy industry from price com-
petition by out-of-state producers.  In
Brown–Forman Distillers Corp. v. New
York State Liquor Authority, 476 U.S. 573,
106 S.Ct. 2080, 90 L.Ed.2d 552 (1986), New
York law required liquor merchants to list
their prices once a month and affirm that
the prices they charged in New York were
no higher than those they charged in other
states.  Because a seller couldn’t lower
price elsewhere without first doing so in
New York on its monthly timetable, the
scheme had the effect of preventing price
competition out-of-state.  In Healy v. Beer
Institute, Inc., 491 U.S. 324, 109 S.Ct.
2491, 105 L.Ed.2d 275 (1989), the Court
struck down another price affirmation
scheme that, due to its interaction with
similar regulations elsewhere, again had
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the effect of inhibiting out-of-state price
competition.  In all three cases, then, the
Court thus faced (1) a price control or
price affirmation regulation, (2) linking in-
state prices to those charged elsewhere,
with (3) the effect of raising costs for out-
of-state consumers or rival businesses.
See id. at 339, 109 S.Ct. 2491 (‘‘States may
not deprive businesses and consumers in
other States of ‘whatever competitive ad-
vantages they may possess’ based on the
conditions of the local market.’’ (quoting
Brown–Forman, 476 U.S. at 580, 106 S.Ct.
2080 (citing Baldwin, 294 U.S. at 528, 55
S.Ct. 497))).

In this light, you might ask whether the
Baldwin line of cases is really a distinct
line of dormant commerce clause jurispru-
dence at all.  The usual telling of the law
in this area suggests it is one of three
separate strands of authority.  But a care-
ful look at the holdings in the three leading
cases suggests a concern with preventing
discrimination against out-of-state rivals or
consumers.  And given this, one might see
Baldwin and its progeny as no more than
instantiations of the Philadelphia anti-dis-
crimination rule.  In this vein it’s worth
noting that Baldwin was decided before
the anti-discrimination rule solidified and
might be said simply to have anticipated it.
Indeed, one of the Court’s earliest antidis-
crimination cases, Dean Milk Co. v. City of
Madison, conceived of Baldwin in just this
way.  340 U.S. 349, 353–54, 71 S.Ct. 295,
95 L.Ed. 329 (1951).  Healy applied Bald-
win ’s rule only as an alternative holding
to an application of anti-discrimination doc-
trine, 491 U.S. at 335–41, 109 S.Ct. 2491—
and only over the objection that the Bald-
win analysis was therefore unnecessary,
id. at 344–45, 109 S.Ct. 2491 (Scalia, J.,
concurring in part and concurring in the
judgment).  And you might even read
Brown–Forman—where Baldwin ’s rule
seemed to do the most independent
work—as treating Baldwin simply as an
application of the anti-discrimination rule.

See 476 U.S. at 580, 106 S.Ct. 2080 (dis-
cussing Baldwin together with anti-dis-
crimination cases).

[1] But whatever doctrinal pigeonhole
you choose to place them in, we don’t see
how Baldwin, Healy, and Brown–Forman
require us to strike down Colorado’s man-
date.  For that mandate just doesn’t share
any of the three essential characteristics
that mark those cases:  it isn’t a price
control statute, it doesn’t link prices paid
in Colorado with those paid out of state,
and it does not discriminate against out-of-
staters.  EELI doesn’t even seriously at-
tempt to suggest otherwise.  While Colo-
rado’s mandate surely regulates the quali-
ty of a good sold to in-state residents, it
doesn’t directly regulate price in-state or
anywhere for that matter.  And state laws
setting non-price standards for products
sold in-state (standards concerning, for ex-
ample, quality, labeling, health, or safety)
may be amenable to scrutiny under the
generally applicable Pike balancing test, or
scrutinized for traces of discrimination un-
der Philadelphia, but the Court has never
suggested they trigger near-automatic
condemnation under Baldwin.

In saying this much, we hardly mean to
suggest non-price regulations don’t impact
price in or out of state.  In today’s inter-
connected national marketplace such a
suggestion would be beyond naive.  We
readily recognize that state regulations
nominally concerning things other than
price will often have ripple effects, includ-
ing price effects, both in-state and else-
where.  So, for example, when one or
more states impose quality mandates man-
ufacturers may find the cheapest way to
comply isn’t to produce a special product
for them but to redesign their product as
it’s sold nationwide, with an increased cost
felt by consumers everywhere.  Still, with-
out a regulation more blatantly regulating
price and discriminating against out-of-
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state consumers or producers, Baldwin ’s
near per se rule doesn’t apply.  See gener-
ally Quik Payday, Inc. v. Stork, 549 F.3d
1302 (10th Cir.2008);  Snyder, 735 F.3d at
379 (Sutton, J., concurring).

The reason, again, takes us to the ques-
tion of certainty.  In antitrust many agree-
ments among market participants will af-
fect price and all may be scrutinized under
the rule of reason test.  It’s only when the
parties’ agreement involves ‘‘naked price
fixing’’ or something else experience teach-
es to be clearly invidious that we will forgo
that searching inquiry in favor of a short-
cut and declare the agreement per se anti-
competitive.  See NCAA v. Bd. of Regents,
468 U.S. 85, 100–01, 104 S.Ct. 2948, 82
L.Ed.2d 70 (1984).  Similarly here, state
regulations and standards across a wide
spectrum may invite Pike balancing.  But
only price control or price affirmation stat-
utes that link in-state prices with those
charged elsewhere and discriminate
against out-of-staters are considered by
the Court so obviously inimical to inter-
state commerce that we will forgo that
more searching inquiry in favor of Bald-
win ’s shortcut.

Our case illustrates the point.  How can
we have the sort of steadfast conviction the
Baldwin Court did that interstate com-
merce will be harmed when, if anything,
Colorado’s mandate seems most obviously
calculated to raise price for in-state con-
sumers?  EELI offers no story suggesting
how Colorado’s mandate disproportionate-
ly harms out-of-state businesses.  To be
sure, fossil fuel producers like EELI’s
member will be hurt.  But as far as we
know, all fossil fuel producers in the area
served by the grid will be hurt equally and
all renewable energy producers in the area
will be helped equally.  If there’s any dis-
proportionate adverse effect felt by out-of-
state producers or any disproportionate
advantage enjoyed by in-state producers,
it hasn’t been explained to this court.  And

it’s far from clear how the mandate might
hurt out-of-state consumers either.  The
mandate does have the effect of increasing
demand for electricity generated using re-
newable sources and (under the law of
demand) you might expect that to lead to
higher prices for electricity of that sort for
everyone in the market (here, presumably,
everyone connected to the grid).  But the
mandate also reduces demand for and
might be expected to reduce the price
everyone in the market has to pay for
electricity generated using fossil fuels.  So
the net price impact on out-of-state con-
sumers is far from obviously negative and,
for all we know, may tip in favor of those
willing to shift usage toward fossil fuel
generated electricity.  To reach hastily for
Baldwin ’s per se rule, then, might lead to
the decidedly awkward result of striking
down as an improper burden on interstate
commerce a law that may not disadvantage
out-of-state businesses and that may actu-
ally reduce price for out-of-state consum-
ers.

We acknowledge that EELI reads Bald-
win, Brown–Forman, and Healy as stand-
ing for a(far) grander proposition than we
do.  Exploiting dicta in Healy, EELI con-
tends that these cases require us to de-
clare ‘‘automatically’’ unconstitutional any
state regulation with the practical effect of
‘‘control[ling] conduct beyond the bound-
aries of the State.’’  See Br. for Appellants
at 30 (quoting Healy, 491 U.S. at 336, 109
S.Ct. 2491) (emphasis omitted).  But, as
we’ve explained, the Court’s holdings have
not gone nearly so far and have turned
instead on the presence of three factors
not present here.  In fact, the Supreme
Court has emphasized as we do that the
Baldwin line of cases concerns only ‘‘price
control or price affirmation statutes’’ that
involve ‘‘tying the price of TTT in-state
products to out-of-state prices.’’  Pharm.
Research & Mfrs. of Am. v. Walsh, 538
U.S. 644, 669, 123 S.Ct. 1855, 155 L.Ed.2d
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889 (2003).  The Ninth Circuit has made
the same point, too, explaining that ‘‘Healy
and Baldwin are not applicable to a stat-
ute that does not dictate the price of a
product and does not ‘t[ie] the price of its
in-state products to out-of-state prices.’ ’’
Assoc. des Eleveurs de Canards et d’Oies
du Quebec v. Harris, 729 F.3d 937, 951
(9th Cir.2013) (quoting Walsh, 538 U.S. at
669, 123 S.Ct. 1855).

EELI’s contrary position would also risk
serious problems of overinclusion.  After
all, if any state regulation that ‘‘control[s]
TTT conduct’’ out of state is per se uncon-
stitutional, wouldn’t we have to strike
down state health and safety regulations
that require out-of-state manufacturers to
alter their designs or labels?  See supra at
1173. Certainly EELI offers no limiting
principle that might prevent that possibili-
ty or others like it.  Instead, it seems to
embrace such results and, in this way, it
seems to call on us not merely to respect
the actual holdings of the most dormant
authorities in all of dormant commerce
clause jurisprudence but to revive and re-
build them on the basis of dicta into a
weapon far more powerful than Pike or
Philadelphia.  That’s an audacious invita-
tion we think the Court unlikely to take
up, especially given its remarks about the
limits of Baldwin doctrine in Walsh, and
it’s a novel lawmaking project we decline
to take up on our own.  See Brannon P.
Denning, Extraterritoriality and the Dor-
mant Commerce Clause:  A Doctrinal
Post–Mortem, 73 La. L.Rev. 979, 998–99

(2013) (noting the ‘‘lack of a limiting princi-
ple’’ in the ‘‘sweeping’’ dicta in Healy on
which EELI relies);  Jack L. Goldsmith &
Alan O. Sykes, The Internet and the Dor-
mant Commerce Clause, 110 Yale L.J. 785,
806 & n. 90 (2001) (characterizing that
dicta as ‘‘overbroad’’).1

*

If it cannot prevail on substance, EELI
pins its hopes on a separate procedural
complaint.  The dormant commerce clause
question comes to us by way of the district
court’s ruling on Colorado’s motion for
summary judgment.  As part of its opposi-
tion to Colorado’s summary judgment mo-
tion in district court, EELI said the mo-
tion was premature, more discovery was
necessary, and it filed an affidavit pursu-
ant to Fed.R.Civ.P. 56(d) asking the court
to defer its ruling until that additional
discovery could take place.  The district
court rejected EELI’s suggestion.  This,
EELI says, was improper, leaving it with-
out sufficient time to prepare and the case
should be remanded for further discovery.

In one respect EELI has a point.  The
district court stated that its written ‘‘prac-
tice standards’’ require parties who want
the court to do anything to file a separate
piece of paper denominated a ‘‘motion.’’
Because EELI didn’t file such a paper
requesting a deferral of decision on the
summary judgment motion—a motion to
defer a motion, if you will—the district
court ruled that the group’s request was

1. Colorado briefly questions whether EELI
has suffered an ‘‘injury-in-fact’’ sufficient to
afford it Article III standing to pursue its
dormant commerce clause challenge.  But
Colorado defers this potentially dispositive ju-
risdictional argument, usually something par-
ties present right up front, to the end of its
brief.  And it does so for a reason.  EELI
member Alpha sells coal to Colorado electrici-
ty generators and by all accounts Colorado’s
law reduces the demand for coal and limits

the portion of the Colorado electricity-genera-
tion market Alpha may serve.  Many cases
confirm this is more than enough to satisfy
Article III’s ‘‘injury-in-fact’’ requirement.
See, e.g., Clinton v. City of New York, 524 U.S.
417, 432–33, 118 S.Ct. 2091, 141 L.Ed.2d 393
(1998);  N.E. Fla. Chapter of the Associated
Gen. Contractors of Am. v. City of Jacksonville,
508 U.S. 656, 666, 113 S.Ct. 2297, 124
L.Ed.2d 586 (1993).
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procedurally deficient and could be reject-
ed on this basis alone.

[2] This much was in error.  The Fed-
eral Rules of Civil Procedure allow a good
deal of leeway for local rules and individual
judicial practice standards.  But the rules
also show a degree of mercy for the prac-
ticing lawyer who, like the medieval glos-
sator, must account not just for the text
but all the marginalia surrounding it—in
this case not only all the federal rules, but
all the advisory notes that underlie them,
all the local rules on top of them, all the
individual judicial practice standards that
accompany them—not to mention all the
(often most important and individualized)
unwritten rules that apply in every court-
room.  See generally William H. Erickson,
Colorado’s Answer to the Local Rules
Problem, 16 U. Mich. J.L. Reform 493
(1983) (discussing the challenges lawyers
face by the proliferation of rules).  The
federal rules specify that district courts
may create additional procedural rules
only if and to the extent they are ‘‘consis-
tent with’’ the federal rules themselves.
Fed.R.Civ.P. 83(a)(1).  And that mandate
poses a problem here.  For the federal
summary judgment rule expressly speci-
fies that, when you think summary judg-
ment is premature and should wait for
additional discovery, you may present an
‘‘affidavit or declaration’’ to register the
point.  Fed.R.Civ.P. 56(d).  The district
court may be able to specify a different
form of submission when the federal rules
do not speak to the question.  The district
court may even allow the parties to pres-
ent a request for additional discovery by
way of a formally denominated ‘‘motion’’ as
well as by ‘‘affidavit or declaration.’’  All
these results might be ‘‘consistent with’’
the federal rules.  But we don’t see how
the district court could hold an affidavit or
declaration insufficient to request the de-
ferral of a summary judgment motion
when the federal rules expressly indicate
that those modes of communication are

sufficient to the task.  By any fair account,
that’s just not ‘‘consistent with’’ what the
federal rules say and we remind the dis-
trict courts within our jurisdiction that
their considerable leeway for personal
practice and local rules remains subject to
Rule 83.  Cf. Reed v. Bennett, 312 F.3d
1190, 1194–95 (10th Cir.2002) (Rule 83 pro-
hibits a district court from granting a sum-
mary judgment motion based only on a
local rule deeming failure to respond to a
motion consent to the relief it seeks).

[3] The district court, however, did of-
fer an alternative ground for denying the
Rule 56(d) request.  And here it had the
better of it.  EELI filed its Rule 56(d)
affidavit seeking more time for discovery
in October 2013.  Yet discovery didn’t
close until January 2014 and the district
court didn’t get around to ruling on the
motion until May 2014.  So while EELI
may have fairly conveyed its need for more
discovery as of October 2013, it wound up
getting exactly what it asked for:  months
more of discovery.  And not once at any
point did EELI seek to supplement its
summary judgment opposition papers with
new evidence acquired from the additional
discovery it received—even as it repeated-
ly called the district court’s attention to
additional and new legal authorities.  Nei-
ther did EELI seek to explain to the
district court after January 2014 what dis-
covery (if any) it still needed by that point.
Given these facts, the district court said it
saw ‘‘no reason to defer ruling’’ on the
motion past May 2014.  This conclusion we
find hard to fault, especially given that
even now EELI is unable to cite to this
court any discovery that it needed but
lacked time to pursue after the close of
discovery in January 2014.  Indeed, in
similar cases we have held that the district
court did not abuse its discretion in pro-
ceeding to rule and we cannot find a sound
reason to distinguish them here.  See, e.g.,
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Alpine Bank v. Hubbell, 555 F.3d 1097,
1114 (10th Cir.2009);  Wilson v. Vill. of Los
Lunas, 572 Fed.Appx. 635, 637–40 (10th
Cir.2014).  So it is that, by the end of it all,
we fail to see here any procedural or sub-
stantive error that might warrant reversal.

The judgment is affirmed.
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Background:  Manufacturer of polymer
ballistic airgun pellets brought action
against competitor, alleging patent in-
fringement, trade dress infringement, and
other claims. The United States District
Court for the District of Colorado, Philip
A. Brimmer, J., 2014 WL 201662, imposed
Rule 11 sanction against manufacturer’s
attorney, and denied reconsideration, 2014
WL 4057118. Attorney appealed.

Holdings:  The Court of Appeals, Hartz,
Circuit Judge, held that:

(1) Court of Appeals had subject matter
jurisdiction over appeal;

(2) district court abused its discretion in
relying on forum shopping as ground
for imposing Rule 11 sanction;

(3) district court abused its discretion in
relying on delay as ground for impos-
ing Rule 11 sanction; and

(4) district court abused its discretion in
relying on lack of new evidence of
standing as ground for imposing Rule
11 sanction.

Reversed and remanded.

1. Federal Courts O3906
 Patents O1953

Court of Appeals had subject matter
jurisdiction over appeal of Rule 11 sanction
imposed against manufacturer’s attorney
for filing motion to supplement its com-
plaint with challenge to competitor’s
claimed interest in patent and to amend its
complaint by reviving patent-infringement
claim.  28 U.S.C.A. §§ 1295(a)(1), 1338(a);
Fed.Rules Civ.Proc.Rules 11, 15, 28
U.S.C.A.

2. Federal Civil Procedure O852
An amended pleading supersedes the

pleading it modifies and remains in effect
throughout the action unless it subse-
quently is modified.  Fed.Rules Civ.Proc.
Rule 15, 28 U.S.C.A.

3. Federal Courts O2076, 3447
A court’s subject-matter jurisdiction

ordinarily is determined by the situation at
the time that jurisdiction is invoked; this is
true of federal district courts, and it is also
true of a federal appellate court, whose
jurisdiction is invoked by a notice of ap-
peal.

4. Federal Courts O2076
Later events, such as dismissal of a

federal claim or mootness, can affect a
court’s jurisdiction.  U.S.C.A. Const. Art.
3, § 1 et seq.

5. Federal Civil Procedure O2768, 2786
Rule 11 requires that a pleading to be,

to the best of the signer’s knowledge, well
grounded in fact, warranted by existing
law or a good faith argument for the ex-
tension, modification, or reversal of exist-


