EXERCISE #1

The statute for the state where the attached will was executed, and in which state the testator resided at the time of death, provides that a "will" is any instrument in writing, intended by the testator to be his will, and which is signed and declared by him to be his will in the presence of at least two witnesses who must also sign the instrument. Probate of the attached instrument is contested, and trial is now on.


You represent the relatives seeking probate of the will. You have available to you as a live trial witness one of the attesting witnesses to the will. 


Get the will admitted in evidence.

LAST WILL AND TESTAMENT

I, Joe R. Sumner, do hereby declare this to be my last will and testament, revoking any prior wills and codicils made by me. 


[Substantive provisions.]


IN WITNESS WHEREOF, I have subscribed my name this 27th day of October, 2001, in the presence of the witnesses named below.
Joe R. Sumner      

__________________________

Joe R. Sumner


On the twenty-seventh day of October, 2001, the testator, Joe R. Sumner, in our presence signed the foregoing instrument, declared the same to be his last will and testament, and requested us to sign the same as witnesses, and we did so sign on the twenty-seventh day of October, 2001.

Witnesses:

Kathy Adams

______________________

Kathy Adams

Lawrence Connor

______________________

Lawrence Connor

EXERCISE #2


Part A: Assume that an issue has arisen between an oral surgeon, Dr. James Peoples, and a health care insurance company. The company is complaining that Dr. Peoples' charges are too high, and a breach of contract action has ensued between them. In the course of the action, Dr. Peoples wants to prove what his charges to various patients were. He seeks to do this by introducing the attached records, through the testimony of his assistant, Sally Thompson.


The assistant is prepared to testify, inter alia, that she has no personal knowledge of the services reflected on the attached Receipt, nor whether any payment was made. She can, however, describe Dr. Peoples' usual billing and record-keeping practices.  She can also identify the attached paper as an authentic excerpt from Dr. Peoples' office files, which she checked just before coming to court.


You are Dr. Peoples' attorney.  Your adversary, the insurance company's lawyer, will object on hearsay grounds, and will be able to articulate to the court why the document contains hearsay. Lay the foundation to admit the record as a hearsay exception, under Rule 803 (6). [Hint: You may also need recourse to Rule 406 where Sally is unable to say exactly who provided the information in the particular document in issue.]


Part B: Now assume a different lawsuit. Dr. Peoples contends patient Janicke owes him $300 for work done between January and July of 1993; he has brought and action to collect the debt, and the case is now on trial. Janicke denies he owes the surgeon anything, and seeks to prove this by introducing the attached receipt document. 


You are Janicke's lawyer. You have called Sally Thompson, who is now on the stand on direct examination. Get the document in by the most direct route and with the least number of questions to Sally Thompson.


[Note: Dr. Peoples is in real life a very fine oral surgeon, with whom no one is known to have had any fee dispute.]

RECEIPT OF PAYMENT FOR SERVICES

Offices of James Peoples, Oral Surgeon

Memorial Hospital Professional Building

608 Frostwood, Ste. 278

Houston, TX 77042

Patient: Paul M. Janicke

Date of Service: May 9, 2008
Type of Service: Examination of impacted wisdom tooth

Charges: Office visit -- $175

Payment received: $175   (5-9-08)

Balance due:   (as of: 5-9-08)  $0

EXERCISE #3

You are counsel for the Defendant in a diversity action in Federal District Court. Examine witness Moaks on direct. 


The case involves an intersection auto accident, to which Robert Moaks was a witness. The accident occurred about 4 pm on November 6, 2007, at the intersection of Fourth and Main, in Bronson, Texas. The plaintiff was driving a green 2004 Toyota Camry, heading southbound on Main. The defendant was driving a white 2003 Ford Explorer XLT, heading westbound on Fourth.


Moaks tells you in a pretrial interview: 


He does not know the year model of either vehicle; he does know they were an Explorer and a Camry, and in which directions they were headed.


Moaks was driving about 30 feet behind the Explorer, with no other vehicle in between. There was a light at the intersection. Moaks says it was green for the Explorer until just before it entered the intersection, when it turned yellow. The Camry was coming into the intersection at a great rate of speed, maybe 40 mph. The collision occurred while the light was still yellow for the Explorer. 


When the drivers got out to exchange information, the Camry driver seemed a little drunk, unsteady on his feet, and speaking in slurred words. During the conversation, the Camry driver, who Moaks now knows was named David something, said that he had been going too fast and didn't see the light until it was too late. Moaks didn't notice whether there were any passengers in either vehicle.


Moaks thinks the Explorer was travelling at about the 30 mph speed limit approaching the intersection, but slowed down a little just before entering the intersection.


Moaks is 36 years old, has lived in Bronson for the past ten years, and was coming home from his construction job when the accident occurred. His vision was 20/20 according to an eye checkup he had about three months before the accident, and he has been driving since he was sixteen years of age.
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