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Court of Appeals of Texas, 
Houston (1st Dist.). 

 
TIEN TAO ASSOCIATION, INC., 

v. 
KINGSBRIDGE PARK COMMUNITY 

ASSOCIATION, INC. 
 
 

Sept. 25, 1997. 
 
 
 
 ANDELL, Justice. 
 
 

Background 
 
 Kingsbridge Park is a subdivision located in far 
southwest Houston.  Appellee, the Kingsbridge Park 
Community Association, promulgates and enforces 
various deed restrictions, primarily through its 
architectural control committee (ACC).   Eddie Chan 
and Fat Fan Cheung bought adjacent homes in 
Kingsbridge at 14102 and 14103 Amber Grove 
Court.   After they deeded these homes to Tien Tao in 
May 1994, Tien Tao became a corporate homeowner 
subject to the deed restrictions.   A few months 
before he deeded the home to Tien Tao, Cheung 
sought and received permission from the ACC to add 
a game room to the home at 14102 Amber Grove 
Court.   When the building visibly varied from the 
structural plans submitted before construction began, 
the ACC sought additional information from Cheung;  
later, the ACC approved the altered game room 
plans. Photographs of the room's interior show it is 
designed and furnished for worship. 
 
 Once it acquired the home in January 1995, Tien Tao 
made several changes to the outside of the property 
over the following five months.   It erected three 30 
foot high flagpoles in the backyard, replaced the back 
lawn with limestone and caliche, and repainted the 
home's shutters.   However, Tien Tao did not seek 
advance approval from the ACC before making these 
changes. 
 
 Tien Tao housed Cheung and another priest in one of 
the homes, and also provided frequent 
accommodation for visiting followers who gathered 
to worship and discuss plans for the building of a 
temple nearby.   This influx of devotees entailed an 
increase in the amount of traffic and the number of 
cars parked in the cul-de-sac.   A neighbor 
complained to Kingsbridge about the changes to the 
home and the increased traffic. 

 
 This complaint generated several inspections and a 
series of letters from the ACC to Tien Tao 
concerning these perceived violations of the deed 
restrictions.   Although Tien Tao did comply with 
some of the requests, it consistently questioned 
Kingsbridge's authority to enforce compliance. 
Ultimately, Kingsbridge sued Tien Tao to enforce its 
compliance with the deed restrictions.   Tien Tao 
filed a general denial.   After a bench trial, the court 
ruled in favor of Kingsbridge. 
 
 In its amended final judgment and permanent 
injunction, the trial court ordered Tien Tao to:  (1) 
remove the three flagpoles from the property and not 
reconstruct them;  (2) repaint the shutters of the home 
in a color approved by the community association;  
(3) remove the stones and caliche from the backyard, 
replacing them with grass;  (4) use the property "in a 
manner consistent with single family residential use" 
and cease using it to house "more than one family";  
and (5) remove a recreational vehicle from the 
property and cease to store or park it there.   The trial 
court enjoined Tien Tao from parking cars on the 
street from 10:00 p.m. until 6:00 a.m. each day, 
except in the driveways or directly in front of the two 
houses it owned, and awarded attorneys' fees to 
Kingsbridge.   Tien Tao's motion for new trial was 
overruled, and this appeal ensued. 
 

Construction of the Deed Restrictions 
 
 In point of error one, Tien Tao contends the trial 
court erroneously applied a liberal construction of the 
deed restrictions, instead of a strict construction.   In 
point of error two, Tien Tao contends the restriction 
governing "use" of the property is an architectural 
form restriction, governing construction, but not 
residential use. 
 
 The pertinent "use" portion of the covenant between 
the homeowners and Kingsbridge is as follows: 
 

ARTICLE III. 
Use Restrictions 

 
 Section 1. Single family residential construction.   
No building shall be erected, altered, or permitted to 
remain on any Lot other than one detached, single-
family dwelling used for residential purposes only, 
and not to exceed two and one-half (2 1/2 ) stories in 
height.  

....  
As used herein, the term "residential purposes" 
shall ... be construed to prohibit mobile homes or 
trailers being placed on the Lots, or the use of said 
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Lots for garage apartments, or apartment houses;  
and no Lot shall be used for business or 
professional purposes of any kind, nor for any 
commercial or manufacturing purposes.  

  When we construe a restrictive covenant, we are 
guided by several principles.  Our primary obligation 
is to determine the intent of the parties.   We focus 
not on their subjective intent but on their objective 
intent, as it is reflected in the written contract.   We 
construe a restrictive covenant to give effect to its 
purpose.   
 
 Kingsbridge contends the term "use" applies not only 
to the construction but also to the uses to which the 
property is put.   It notes that the definition of 
"single-family" has been interpreted to exclude the 
use by unrelated people of a residence.    
 
 When lots are restricted to "residential purposes 
only" and the restrictions forbid use for "business 
purposes of any kind" or for "any commercial, 
manufacturing or apartment house purposes," some 
Texas courts have interpreted the restriction as 
addressing only the architectural character of the 
structure.    
 
Other Texas courts have held that a comparable 
restrictive covenant addresses both architectural form 
and the use to which a residence may be put, when 
the clause says a lot shall be used "for residential 
purposes only" and that a residence "shall be 
construed to be a single family dwelling."   The use 
of the word "dwelling" is emphasized as being 
indicative of a use restriction that goes beyond the 
nature of the construction.   This Court also focused 
on the meaning of the word "dwelling" to interpret a 
covenant as restricting the use of the structure as well 
as its form.   In determining whether a use restriction 
applies only to architectural form or to actual use of 
the property, courts look to headings as well as to the 
clauses themselves.    
 
 Here, article III is entitled "Use Restrictions."   In 
section one, the term "single-family residential 
construction" is used, but so is the term "single-
family dwelling used for residential purposes only."   
Garage apartments and apartment houses are 
prohibited, as are uses for business, manufacturing, 
and commercial purposes.   In addition, use for 
professional purposes is prohibited.   We conclude 
that the heading, the word "dwelling," and the 
prohibition against use for "professional purposes" 
combine to place this restriction in the category of 
those dealing with the use of a residence, not merely 
its construction.   We see no error in the trial court's 
construction of the covenant. 

 
 We overrule points of error one and two. 
 
. . .  
 

Sufficiency of the Evidence 
 
In point of error four, Tien Tao argues there was no 
or insufficient evidence to support the findings of fact 
or the judgment.   Because it argues only factual 
sufficiency in its brief, we limit our review to this 
argument. 
 
 We will reverse a judgment based on factual 
insufficiency of the evidence only if the finding is so 
contrary to the overwhelming weight of the evidence 
as to be clearly wrong and unjust.   We consider all of 
the evidence, both in support of and contrary to the 
finding.   A party must substantially violate a deed 
restriction before the trial court may issue a 
permanent injunction.   
 
 Article IV, section one, of the deed restrictions gives 
the ACC the general right to approve in advance any 
alterations made to a lot or home.   The ACC 
guidelines flesh out and particularize this general 
right.   We examine the sufficiency of the evidence to 
support the trial court's findings that Tien Tao's 
violation of each articulated standard was substantial, 
warranting a permanent injunction.   Evidence 
pertaining to the various violations of the deed 
restriction agreement was presented to the trial court 
as follows:  

. . . 
 
Offensive Activities.   Article III, section seven, of 
the deed restrictions prohibits any offensive or 
noxious activity that becomes an annoyance or 
nuisance.   Sue testified she observed many 
vehicles parked in the cul-de-sac and received 
numerous complaints from neighbors concerning 
the volume of traffic.   Sauceda testified she saw an 
average of four to five cars coming and going at all 
hours of the day and night.   She also testified the 
cars were sometimes parked so as to block 
driveways.   During cross-examination, she 
testified there were sometimes only two to three 
cars, and said she had noted only 29 different 
license plates over a nine-month period.   Pictures 
admitted into evidence show four cars parked in 
each driveway plus three to four cars parked in the 
cul-de-sac.   None of the pictures show a neighbor's 
driveway being blocked.   Some of the pictures do 
show cars parked so that part of them extends out 
of the driveway and into the street.   Wong testified 
a constable summoned once by a neighbor did not 
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issue any citations and told Tien Tao members they 
had a right to park on public streets.   Kingsbridge 
notified Tien Tao of the complaints and directed it 
to cease its "offensive activity." Tien Tao did not 
respond or comply.  
Single-Family Residential Use.   Article III, 
section one, dedicates the lots to single-family 
dwellings used for residential purposes.   Sue 
testified Tien Tao was "running a church" out of 
the homes and was using them to house more than 
one family.   Sauceda testified she saw more than 
one family living in the homes.   Wong testified the 
houses were used "for the people who come to 
Houston to visit, to coordinate the work on the 
construction."  

  This evidence demonstrates clear and continuing 
deed restriction violations.   Sue testified Kingsbridge 
considered these substantial violations.   The 
attenuated lack of compliance in the face of 
temporary injunctions supports this contention.   The 
findings of the trial court are not contrary to the 
overwhelming weight of the evidence and cannot be 
considered unjust.   The evidence shows a permanent 
injunction was warranted in each instance to correct 
substantial violations. 
 
 We overrule point of error four. 
 
. . . 
 
. . . 

Public Policy 
 
 In point of error seven, Tien Tao contends the 
judgment is against public policy and argues it 
violates the Religious Freedom Restoration Act and 
the federal and Texas Fair Housing Acts. . . . [T]he 
Supreme Court declared the Religious Freedom 
Restoration Act unconstitutional.   This portion of 
Tien Tao's argument is moot. 
 
The federal Fair Housing Act  (FHA) and Texas FHA  
make it unlawful to deny, or "otherwise make 
unavailable," a dwelling to any person because of 
religion.   Enforcement of discriminatory zoning and 
deed restrictions may make housing otherwise 
unavailable.   Tien Tao argues the purpose of 
Kingsbridge's suit was to restrict its members' 
religious freedom, and relies on LeBlanc-Sternberg to 
support its point.   The restriction at issue in LeBlanc-
Sternberg, however, was deliberately enacted as part 
of an express conspiracy to exclude the plaintiffs 
from the township.   Tien Tao did not allege or prove 
a conspiracy to enact or enforce these restrictions, 
which long predated Tien Tao's ownership. 
 

The record makes it clear Kingsbridge sought to 
enforce its deed restrictions not to abridge Tien Tao's 
right to religious freedom, or to exclude Taoist 
believers from the community, but to abate a 
nuisance.   The repercussions of Tien Tao's activities 
were indistinguishable from those that could ensue 
from any nonresidential use.   The record contains 
evidence of a high volume of visitors, traffic 
congestion, noise, and eyesores on the property.   
These created a nuisance.   That the nuisance 
stemmed from a gathering of a religious nature does 
not exclude it from coverage by the restrictions. 
 
 In urban areas without zoning, homeowners have 
increasingly come to rely upon use restrictions to 
maintain the residential nature of their 
neighborhoods. Although such restrictions may have 
an impact on the manner in which homeowners 
observe their religions, this does not automatically 
equate to religious discrimination.   We hold the 
judgment was not against public policy. 
 
 We overrule point of error seven. 
 

Constitutional Claims 
 
 In point of error six, Tien Tao argues the trial court 
erred in denying their motion for new trial because 
the judgment violates its constitutional rights to due 
process, freedom of religion, freedom of speech, and 
freedom of association.   Kingsbridge argues Tien 
Tao waived its constitutional claims by failing to 
assert them earlier. 
 
 Tien Tao concedes it did not expressly plead 
constitutional defenses, but argues it was 
Kingsbridge's burden to prove the restrictions were 
constitutional and consistent with public policy.   It 
cites no authority to support this contention.   A party 
waives its constitutional claims by failing to timely 
assert them.   Unconstitutionality of a statute is an 
affirmative defense that must be timely pleaded.  . 
 
 Before the motion for new trial, Tien Tao never 
asked the trial court to rule on any constitutional 
defense.   Thus, nothing is presented for review.  
 
Tien Tao contends there was fundamental error in the 
judgment.  Fundamental error only exists in those 
rare instances in which the court lacks jurisdiction or 
the public interest is directly and adversely affected.   
The trial court's enforcement of these contractual 
deed restrictions does not fall into the boundaries of 
fundamental error, nor do other Texas cases dealing 
with deed restrictions address constitutional concerns 
when they are not raised by the parties.   We hold 
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Tien Tao has not preserved the issue of 
constitutionality for our review. 
 

Vagueness of the Judgment 
 
Tien Tao also argues in point of error six that the 
judgment is void for vagueness in ordering that it 
"use the property in a manner consistent with the 
single family residential use provision set forth 
within the Declaration and cease and desist using the 
residence on the Property to house more than one 
family."   The deed restrictions comprise a contract 
between the homeowner and the neighborhood 
association.   Like any other owner, Tien Tao is 
bound by its contract.   Because the language of the 
judgment tracks the language of that contract, we are 
not persuaded that the judgment is either unduly 
restrictive or vague. 
 
 Tien Tao further contends the judgment is vague 
because the trial court did not define "family", it calls 
this a crucial deficiency.   The deed restrictions do 
not define family.   In the absence of a restriction 
requiring occupants to be related by blood or 
marriage, unrelated persons who live together are 
treated as "family" by various courts for the purpose 
of interpreting deed restrictions.   Here, however, the 
conflict between the parties lies not in how each 
defines "family" but in how they define the principal 
uses of the homes. 
 
 The judgment recognizes that the religious activities 
and purposes of Tien Tao have not been merely 
incidental to residential living; instead, these 
activities comprise the principal use of the two 
homes.   . . .[T]he court [has] upheld a judgment 
enjoining the church council from operating a student 
center on the premises of a home near the University 
of Houston campus.   In upholding the injunction, the 
court noted that, although two priests lived in the 
home, the other uses were the principal and primary 
uses for which the property was maintained. Here, as 
in [that case] the residence of the priests has been 
incidental to the primary religious uses of these two 
homes. 
 
 By virtue of the designation "writ refused," th[at] . . 
xase is the equivalent of Texas Supreme Court 
authority.   The injunction upheld . . . prohibited the 
defendant from using its property "for other than 
residential purposes only," and "from using said 
premises for any purpose whatsoever except for 
residential purposes."  This closely resembles the 
language used here.   It is also the same language and 
conduct to which appellant agreed by taking the 
property subject to the restriction.   We see no error 

in the judgment. 
 
 We overrule point of error six. 
 
 We affirm the judgment. 


