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. . .  We have become addicted to federal rules and orders that attempt to minutely prescribe conduct throughout our 

complexly differentiated society. This addiction has created severe decisionmaking and political overload at the 

center. In turn, overload has resulted in a massive transfer of decisional power to federal administrative bureaucracies, 

provoking calls for vigorous enforcement by the courts of the delegation doctrine in order to restore ‘juridical de-

mocracy.’ [FN33] 
 
       For the past several decades we as a nation have relied increasingly on centralized command and control regula-

tion to achieve national goals of social and economic justice. This reliance has created serious institutional strains. One 

is peculiar to Congress. Faced with a crowded agenda and relatively high costs of reaching agreement on specific 

measures, Congress has often delegated the formulation of regulatory commands to federal administrators. Such 

delegation, however, cannot cure the more general institutional problems involved in reliance on centralized directives 

to achieve national goals. 
 
        *330 We are a vast, varied, and dynamic nation composed of many diverse institutions, including state and local 

governments, corporations and labor unions, and a huge variety of nonprofit religious, educational, charitable, social, 

and advocacy organizations. Central formulation of rules and orders to control in detail conduct within these diverse 

institutions involves exorbitant information-gathering and decisionmaking costs. [FN34] These costs are especially 

severe in the case of the various environmental, health, safety, and antidiscrimination ‘social’ regulatory programs that 

have arisen during the past two decades. [FN35] Such programs seek wholesale change throughout the entire society, 

in contrast to earlier ‘economic’ regulation which was often limited to particular industries such as banking, trans-

portation, or communications. 
 
       The officials responsible for implementing these comprehensive, centralized programs of command and control 

regulation have sought to reduce the high costs of making decisions by using rulemaking to adopt relatively crude and 

uniform prescriptions. Central decision makers would face intolerable burdens if they sought to adjust general 

commands to the individual circumstances of each actor in each regulated business firm or other organization. [FN36] 

Standardized, inflexible prescriptions, however, are bound to be excessively costly, burdensome, impractical, or 

simply irrational in many particular applications, creating widespread resentment on the part of those regulated. 

[FN37] On the other hand, the errors and distortions involved in devising and implementing centralized blueprints and 

their rapid obsolescence often prevent command and control regulation from delivering the swift and sure changes in 

conduct promised, creating pervasive ‘implementation gaps' and corresponding resentment on the part of regulatory 

beneficiaries. . . .  
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[FN32]. Cf. Houck, President X and the New (Approved) Decisionmaking, 36 AM. U.L. REV. 535, 536-45 (1987) 

(describing correlation between renewed interest in delegation doctrine and recent efforts to expand presidential 

control over agencies' rulemaking). 
 
[FN33]. See T. LOWI, THE END OF LIBERALISM 297-310 (2d ed. 1979) (arguing that active enforcement of 

delegation doctrine is best means to achieve juridical democracy); see also Schoenbrod, supra note 9, at 1289-90 

(arguing that properly focused delegation doctrine helps ensure constitutional democracy). 
 
[FN34]. See generally K. ARROW, THE LIMITS OF ORGANIZATION 32-58 (1974) (analyzing inherent limits on 

centralized decisionmaking); T. SOWELL, KNOWLEDGE AND DECISIONS 101-62 (1980) (same). 
 
[FN35]. See Stewart, The Discontents of Legalism: Interest Group Relations in Administrative Regulation, 1985 WIS. 

L. REV. 655, 678-82. 
 
[FN36]. See Latin, Ideal Versus Real Regulatory Efficiency: Implementation of Uniform Standards and ‘Fine Tuning’ 

Regulatory Reform, 37 STAN. L. REV. 1267, 1292-97 (1985) (discussing difficulties in tailoring centralized regula-

tions to diverse and changing individual circumstances). 
 
[FN37]. See E. BARDACH & R. KAGAN, GOING BY THE BOOK 43-78 (1981). 
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