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III. The Impact of Regulation 

 
A. General Quality of Care and Quality of Life 
 
       In terms of the [Omnibus Budget Reconciliation Act of 1987’s (hereinafter OBRA 87)] impact on the general 

quality of care and quality of life within [nursing facilities (hereinafter NFs)], the overall verdict to date has been 

largely, although not unanimously, positive. [FN78] Not surprisingly, past [FN79] and current [FN80] [Health Care 

financing Administration (HCFA)] Administrators have given the law (and, not coincidentally, themselves) a glowing 

endorsement, by pointing to such post-OBRA quality indicators as reduction in resident dehydration, decreased uti-

lization of indwelling urinary catheters, lowering of the hospitalization rate, and an increase in the number of hearing 

impaired residents who now have hearing aids. [FN81] Interviews with nursing home employees, regulators, advo-

cates, and representatives of professional associations have yielded favorable perceptions regarding the law's impact. 

[FN82] It has also been suggested that physicians are now *719 more thoroughly involved in resident care and the QA 

process in NFs than ever before. [FN83] 
 
       Much of the existing empirical research has focused on OBRA's requirement that the NF use a standardized 

Resident Assessment Instrument (RAI) to collect data, consistent with a mandated Minimum Data Set (MDS) and 

standardized Resident Assessment Protocols (RAPs), from each new resident to assist with individualized care plan-

ning for that resident. [FN84] The RAI has been praised as an important tool, valuable in this endeavor and contrib-

uting to improved results by several research teams. [FN85] Among the QA improvements cited in favorable evalu-

ations of the RAI are: more accurate information in residents' medical records; [FN86] greater comprehensiveness of 

written care plans; [FN87] reduced use of indwelling urinary catheters; [FN88] higher rates of residents executing 

advance medical directives; [FN89] more resident participation in activities; [FN90] better use of toileting programs 

for residents with bowel incontinence; [FN91] and improvements in specific health conditions (namely, dehydration, 

falls, decubitus, vision problems, stasis ulcers, poor teeth, and malnutrition). [FN92] Additionally, advocates for the 

RAI argue that the information generated through the instrument can be used to evaluate a particular NF's performance 

according to certain quality indicators, which results in turn can inform both government and private QA initiatives in 

the future. [FN93] 
 
       While the evidence cited in support of OBRA 87's salutary influence on resident outcomes is encouraging, some 

commentators sagely urge caution before embracing the regulatory strategy too wholeheartedly. According to one 

noted geriatrician, “[l]ike most clinical studies, there are many potential pitfalls in the interpretation and applicability 

of the findings.” [FN94] One team of authors found that *720 while the RAI may have improved the quality of care of 

NF residents by reducing overall rates of decline in important areas of resident function, this innovation may have 
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created tradeoffs in that it may have reduced improvement rates in some other areas of function. [FN95] A group of NF 

medical directors suggests that the regulations may even be counterproductive: 
 

        Those with the most training are often forced to preoccupy themselves with administrative responsibilities 

such as required documentation. The documentation required for the minimum data set (MDS), resident as-

sessment protocols (RAPs), and care planning often takes time away from staff supervision, staff education, 

and direct patient care activities. [FN96] 
       Even if one disagrees with that negative assessment, enthusiasm for the efficacy of regulation certainly ought to 

be tempered by consistently emerging reminders, coming from credible bodies such as the U.S. General Accounting 

Office [FN97] and the DHHS Office of Inspector General, [FN98] of the substantial deficiencies still found in the 

general quality of care provided by many NFs. According to an experienced advocate, “In spite of extensive regula-

tion, and perhaps in some ways because of [such regulations], for many years serious abuse and neglect of nursing 

home residents has continued to occur.” [FN99] Even the then-Administrator of HCFA admitted that, despite the fact 

that we indisputably can observe improved quality of care and quality of life today as compared with pre-OBRA days, 

“while we've come a long way, the journey is far from over.” [FN100] While submitting that, “[n]o one would argue 

with the desirability of using a systematic, structured approach to assessing *721 residents,” Kane maintains that, “if 

one were to argue strongly for an RAI effect, one might be disappointed at the modest results reported.” [FN101] . . .  

 
C. Restraints 
 
       Perhaps the most important change intended by supporters of OBRA 87 and its implementing regulations con-

cerned the permissible use of physical and chemical *725 restraints on residents in NFs. Unlike the status quo ante, 

[FN128] today a resident has the right to be free from any physical restraints imposed for the purpose of discipline or 

staff convenience, rather than imposed under a physician's order to treat the resident's medical problems after less 

restrictive or intrusive interventions have been considered and attempted unsuccessfully. [FN129] The same statutory 

and regulatory restriction applies to psychotropic drugs, [FN130] which have (in the not very distant past) commonly 

been administered to NF residents as chemical restraints rather than as a thoughtful, unavoidable piece of the partic-

ular resident's therapeutic plan. [FN131] Similar provisions restricting the permissible scope of physical and chemical 

restraints appear in the “Resident Bill of Rights” adopted by each state. [FN132] 
 
       In this context, there is widespread consensus that the government's “command and control” intrusion has made a 

powerful, positive difference in provider conduct. [FN133] Regarding the use of physical restraints in the NF setting, 

an ambitious study of pre- and post-OBRA '87 NF resident cohorts found a twenty-five percent decline in the use of 

restraints as a probable result of the RAI requirement. [FN134] Most members of the nursing home industry have 

shown tremendous creativity in developing and implementing suitable alternatives to the use of physical restraints 

*726 in manifold circumstances. [FN135] In terms of proving a direct cause and effect relationship between regulation 

and actual practice, an investigative team that interviewed NF administrators in four states reported that: 
 

        The participants in our study indicated that complying with OBRA guidelines and satisfying the scrutiny 

of the state surveyors' inspection was an important reason to reduce restraint use. Indeed, administrators ranked 

a deficiency-free survey as one of the most beneficial aspects of restraint-free care. Most of the facilities did 

well with the state surveyors in terms of restraint use and restraint-free alternatives. [FN136] 
       Moreover, lower rates of restraint use appear to have been achieved with no increase in serious resident injuries, 

[FN137] economic costs, [FN138] or legal liability exposure for the NF. [FN139] Further, when restraints have been 

removed, with independence and rehabilitation encouraged as an alternative, the functional status of many residents-in 

terms of being capable of carrying out Activities of Daily Living (ADLs)-improves. [FN140] Thus, the causal con-

nection between improvements in the process of care and improved resident outcomes appears established. 
 
       There is convincing evidence from single and multiple institution studies that current federal and state laws lim-

iting allowable prescription of psychotropic drugs in NFs have largely accomplished the policy objective of reducing 
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the number of such prescriptions. [FN141] It is particularly noteworthy that reductions in the usage of *727 drugs as 

chemical restraints has been effected at exactly the same time that physical restraint use has diminished as well, thus 

negating the early speculation that NFs might simply substitute one form of restraint for another. [FN142] Even when 

OBRA '87 mandates have not been uniformly effective, they have at least increased awareness among caregivers of 

the proper indications for neuroleptics. [FN143] 
 
       A precise cause and effect relationship between regulation and drug usage is complicated, though, by the advent 

of a newer generation of psychotropics which might have influenced professional prescribing patterns even in the 

absence of a regulatory obligation to rethink customary practice. [FN144] Nevertheless, HCFA has concluded: 
 

        The magnitude and timing of the trend data in the use of psychopharmacologic medications combined with 

the results of separate studies designed to assess OBRA '87 impact indicate that the positive changes observed 

were due to OBRA '87. This is particularly true for some domains; for example, with respect to the utilization of 

antipsychotic and antidepressant medications drug categories that were specifically targeted in the OBRA '87 

regulations and guidelines. [Other factors were important, too.] These other factors, however, were not in and 

of themselves sufficient to change the general pattern of inappropriate use of psychopharmacologic medica-

tions in nursing homes. Only with the implementation of the OBRA '87 was an abrupt change for the better 

seen. Hence, it appears that regulation was at least a necessary condition for the improvements observed. 

[FN145] 
       Several sets of authors, while applauding reduced reliance on the prescribing of psychotropic drugs for NF resi-

dents as a positive process measure, urge the need to conduct additional research to determine the effects, if any, of this 

reduction on tangible resident outcomes. [FN146] Put accurately, albeit bluntly: 
 

        *728 Unfortunately, the implementation of these regulations on a national scale was done without con-

current provision for the evaluation of their effect on patient outcomes; thus, it is one of the largest uncontrolled 

health care experiments of modern times. [FN147] 
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