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I. INTRODUCTION 
 
       Assuring the quality of the care provided by medical professionals and institutions has been a concern of the law 

from ancient times..... 
 
      [R]ecent developments have impelled a lively debate as to what needs to be done by whom to assure quality of 

care and prevent medical error.  No consensus has yet emerged.  One position is that the forces that have traditional-

ly been relied on to assure quality of care, professional ethics and socialization, have been and remain adequate to 

the job. [FN20] Another is that the market forces recently unleashed are not only capable of controlling health care 

*529 costs, but also of assuring health care quality. [FN21] A third position is that self-regulation, through accredita-

tion, certification, and hospital medical staff privileges can assure quality. [FN22] The continued option of medical 

malpractice litigation offers a fourth alternative for quality assurance. [FN23] This Article will evaluate each of the-

se alternatives and find them wanting, individually and collectively. Each has an important role to play in assuring 

the quality of health care, but ultimately each alone, and all together, are inadequate. A fifth quality control alterna-

tive, government intervention through regulation, must finally be explored. Regulations, this Article will contend, is 

necessary to fill significant gaps left by other methods of quality control and to assure that these other mechanisms 

operate properly to assure quality and prevent medical error. Whatever the merits of government regulation as a tool 

for addressing other social problems, it is necessary and thus justified as the ultimate means of assuring health care 

quality. Finally, the proper role of regulation—how it can be used most effectively—will also be explored…. 
 

IV. PROFESSIONAL SELF-REGULATION 
 
       The first line of defense for assuring the quality of health care is professional self-regulation.  Professional self-

regulation takes a number of forms, which are sufficiently distinct to deserve separate treatment.  First, professionals 

are educated and socialized to assure the quality of their own work. [FN55] Second, professionals informally review 

the quality of the work of their colleagues. [FN56] Third, professionals and institutions sponsor and administer certi-

fication and accreditation programs aimed at assuring the quality of their peers. [FN57] Finally, professionals prac-

ticing within institutions police the quality of their associates through medical staff privileges and quality assurance 

programs. [FN58] . . .  

 
A. Professional Socialization 
 
       Arguments that professional socialization can assure quality have a surface plausibility.  Medical professionals 

are the product of a long, arduous, complex process of education and socialization designed to produce professionals 

who will deliver care of high quality.  Because the medical profession is very rewarding, not only monetarily 
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(though it certainly is that), but also in terms of social status and intellectual challenge, it attracts very bright appli-

cants, intellectually capable of delivering care of high quality.  Applicants are screened carefully at the medical 

school admission level, and again at several stages of their pre-professional career, to assure competence. [FN60] 

The educational process aims not only to develop technical skills, but also to inculcate values. [FN61] Physicians are 

urged to internalize norms such as diligence, honesty, carefulness, and fidelity to their medical responsibilities. 

[FN62] They are taught to attend carefully to changes in the conditions of their patients, to work smoothly with oth-

er professionals and to manage patients and *537 their families to obtain cooperation. [FN63] 
 
       Many medical professionals believe that this process is itself adequate to assure high quality care for their pa-

tients, and that further legal intervention is by and large counterproductive. [FN64] In fact, most practitioners are 

probably trying to do their best most of the time, and their best is usually at least adequate. Moreover, the work of 

professionals is often not subject to immediate scrutiny by quality assurance systems; therefore, much of the time 

there is no alternative to relying on the internalized controls of professionals. 
 
       Nevertheless, there are real and clear limits to the capacity of professional socialization to assure the quality of 

medical care. First, the approaches to medical problems that individual medical professionals have internalized may 

not in fact be the best technical approaches.  There is ample evidence of the unscientific nature of much of medicine. 

[FN65] Research done by Wennberg and others demonstrates wide discrepancies in the use of various procedures. 

[FN66]    Some procedures once generally used, such as gastric freezing for ulcers, have now fallen into disuse and 

are generally discredited. [FN67] Other procedures such as radical mastectomies continue to be very controversial. 

[FN68] . . . . 
 
       In practice, medical socialization often proves inadequate to limit medical error and assure quality.  . . . Bosk, 

Freidson, and Millman also note that to a considerable extent medical error is accepted by professionals as normal 

and is considered to be a private matter. [FN73] Physicians recognize the limited scientific basis for their practice, 

but infer from this that many diagnosis and treatment decisions are judgment calls, which should not be second-

guessed. [FN74] . . .  Public admission of error is particularly discouraged because it reflects badly on the profession 

and reveals the fallibility of the science of medicine. [FN76] 
 
. . . . 
 
B. Professional Self-Regulation Through Informal Controls 
 
       A second important, though again ultimately inadequate, means of quality control is the informal oversight 

medical professionals exercise over each other's work. . . .   Yet informal supervision is fraught with problems that 

seriously limit the realization of its potential to assure high quality care. First, in reality, opportunities for oversight 

of professional work are in fact limited and seldom effectively utilized. . . .  Once a physician makes it through train-

ing, his work is subject to far less supervision than one might expect. [FN86] The work of most practicing physi-

cians is seldom subject to scrutiny by other professionals, except in the referral situations described above, which 

reveal only fragmentary and specialized information. [FN87] When problems are observed, this information is sel-

dom communicated. Suspicion of incompetence spreads slowly by innuendo or by accident. [FN88] Information 

physician obtains indicating incompetence of a colleague is usually not shared with other colleagues until so much 

evidence has been accumulated that it can no longer be ignored. [FN89] Information provided by patients suggesting 

incompetence is discounted as unreliable. [FN90] 
 
        *541 When problems are detected, little is done to correct them. It is considered a breach of etiquette to criti-

cize the work of fellow professionals. [FN91] Moreover, publicizing the mistakes of a colleague could destroy the 

career of a fellow professional and might undermine confidence in the profession generally. [FN92] Aware of their 

own vulnerability, the ambiguity of their own experience, and their own distaste for control over their work, profes-

sionals are willing to excuse mistakes to protect other professionals. [FN93] This reticence is also based in part on a 
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widespread fatalism, a belief that ingrained patterns of practice cannot easily be changed, and that there is usually 

little to be achieved by trying. [FN94]    The rule of noncriticism does not always hold true, for all beginning practi-

tioners are freely subject to criticism.  On the other hand, others such as attending physicians are particularly privi-

leged from criticism by their students or peers. [FN95] 
 
       Physicians resist any more formalized system of evaluation of their work.  Medical judgments are considered to 

be idiosyncratic and beyond review; scrutiny of these judgments shows lack of trust and acceptance of the maturity 

of the professional. [FN96] Formalized systems of review, such as morbidity and mortality review committees, are 

systematically subverted to the use of excusing rather than correcting physician error. [FN97] 
 

. . . . 
 
C. Formal Self-Regulation 

 
Professional certification and institutional accreditation programs represent another, more formal, form of profes-

sional self-regulation. Examples of such programs include physician specialty board certification, [FN106] certifica-

tion of various allied medical professionals, [FN107] and the JCAHO. [FN108] Certification and accreditation are 

*543 widespread and play an important role in the health care industry. Specialty board certification, for example, is 

relied on by the Veteran's Administration and the military for placement and promotions, and board certified spe-

cialists may pay lower malpractice premiums and have an easier time getting medical staff privileges. [FN109] 

JCAHO accredited facilities are deemed to qualify for medicare certification, and qualify automatically for licensure 

in many states. [FN110] 
 
       Professional self-regulation through certification and accreditation has received varying responses from the 

commentators. By its advocates, it has been lauded as a vehicle for the professions to police themselves responsibly 

for the protection of the public. [FN111] Others have viewed self-regulation skeptically, criticizing it as a potential 

means of restraining competition among providers, thus raising prices while failing to assure quality; as encouraging 

increased intensity of service use without regard to cost; and as enforcing an inefficient uniformity. [FN112] Recent 

writings of Professors Havighurst and Kissam have argued that credentialing provides useful information for con-

sumers, and thus generally facilitates operation of the market. [FN113] Certification and accreditation programs 

certainly have the potential to play a positive role in assuring health care quality. They generally possess sophisticat-

ed methods for defining and evaluating the quality of those who apply for their imprimatur. Though true certifica-

tion programs lack enforcement *544 tools, [FN114] they can indirectly sanction providers who fail to qualify for 

certification insofar as consumers rely on the program's judgment and do not patronize those providers…. 
 
       Most certification programs are sponsored by sellers of services. For example, the specialty boards are spon-

sored by specialists, the JCAHO by doctors and hospitals… Certification programs may provide consumers with 

useful information and improve the quality of products, thus improving the operation of markets and contributing to 

efficiency.  Certification programs may also emerge, however, that are detrimental to the efficient operation of mar-

kets.  First, certification programs may emerge to facilitate efforts to suppress competition. Certification may, for 

example, facilitate market division. [FN135] The skills of practitioners in several certified specialties are quite fun-

gible (e.g., family practice, internal medicine, or pediatrics). If specialization is used to forestall competition among 

these practitioners in local markets, it may decrease the amount of medical services demanded and increase prices. 

[FN136] There is, in fact, some evidence that specialization has been used to facilitate market*548 division. The 

Ameriana Medical Association has opposed the creation of specialties that would compete to provide the same ser-

vices. [FN137] The specialty boards have encouraged their members to limit their practice to their specialty, and not 

to provide other kinds of medical care. [FN138] … 

 
       Sellers may also establish certification programs to avoid or co-opt government regulation. [FN142] If public 

concern about the quality deficiencies of a particular product—especially deficiencies that threaten health or safe-
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ty—makes government action inevitable, a threatened industry may act preemptively either out of fear of adverse 

effects of bureaucratic government administration or out of uncomfortably rigorous government definitions of quali-

ty, or both. Encouraging tighter peer review to forestall government regulation is a common theme in medical litera-

ture. [FN143] This motivation seems to explain participation in government regulatory peer review programs as well 

as independent peer review programs. [FN144] It also played a role in the emergence of specialty boards in the 

1920s and *549 1930s as a response to proposals to establish specialty licensure. [FN145] 
 
       Finally, certification and accreditation programs may reflect the noneconomic as well as the economic interests 

of professionals. These programs often reflect the dominant ideology in a particular profession and represent an at-

tempt to impose this ideology to standardize practice and to drive nonconformists to the fringe or beyond. [FN146] 

Thus, the JCAHO has long used its accreditation program to maintain control of hospitals by allopathic physicians. 

[FN147] And the AMA has used its power over specialty certification and educational accreditation boards to assure 

dominance of its medical ideology. [FN148] 
 
       This review of the purposes of provider initiated certification programs should illuminate the dangers of relying 

on self-regulation as a quality control strategy.  First, provider-initiated certification and accreditation programs may 

in fact be essentially procompetitive or anticompetitive.  If, however, the consumer lacks an independent means of 

evaluating the judgments of a certification program, she cannot know whether its judgments are good, bad, or 

mixed.  On the other hand, the knowledge and evaluative skills a consumer must acquire to accurately evaluate the 

judgments of a certification program are roughly equivalent to those she would need to evaluate certified providers. 

But if a consumer possessed this knowledge and these skills, she would have little need for a certification program 

to assist her in locating quality providers. [FN149] 
 
       Second, even if a certification program serves essentially efficient purposes—to guarantee the minimum quality 

of products in the market, to assure the quality of inputs or complementary products, or to provide useful brand dis-

tinctions—the information it provides consumers will always be incomplete and potentially misleading. Certification 

programs provided under the Akerlof-Leland *550 model serve only to exclude the worst providers; they do not 

identify the best. They will also focus on professionals whose failings are most visible to the public such as drug 

abusers and economic criminals, but not those whose incompetence is less manifest but more serious…. [FN150]  
 
       Because certification and accreditation programs are not primarily concerned with identifying high quality pro-

viders for consumers, they serve that function rather poorly. [FN152] … Most specialty certification boards focus on 

processing initial entrants and do little to assure the continued competence of those already certified. [FN154] They 

lack disciplinary mechanisms to remove providers who have ceased to be competent. [FN155] … 
 
       Third, provider-initiated certification programs only help consumers who have the capacity to obtain and use the 

information they generate.  A consumer too ignorant, too poor, or to isolated in a rural or inner city environment to 

seek out certified producers of services, or even to understand what certification means, gains no benefit from these 

programs. [FN158] … 

 
D. Hospital Medical Staff Privilege and Quality Assurance Programs 
 
       The final form of professional self-regulation is internal institutional self-regulation:  staff privilege and quality 

assurance programs.  In most hospitals in the United States, most physicians are not employees, but rather independ-

ent contractors with the privilege*554 of admitting patients and using hospital facilities. [FN173] Under JCAHO 

accreditation requirements (and state law in some states) physicians must normally be admitted to the medical staff 

of a hospital before they can admit patients. Even physicians with staff privileges can only perform specific proce-

dures in the hospital for which they have been granted clinical privileges. [FN174] Medical staff and clinical privi-

leges are granted by the governing board of the hospital based on recommendations of the medical staff already af-

filiated with the hospital. [FN175]    New physicians are usually granted privileges on a provisional basis until the 
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quality of their work has been established.  Thereafter it is reviewed on a periodic basis. [FN176] Most physicians 

have staff privileges, often in several hospitals. [FN177] Most hospitals, again in response to the mandate of JCAHO 

requirements and state law, also have quality assurance programs that review the work of professionals practicing 

within the hospital. [FN178] 
 
       Like other forms of professional self-regulation already considered, a hospital's medical staff privileges and 

quality assurance programs can make a significant, though ultimately limited, contribution to quality assurance. 

[FN179]    Judgments about the quality of the work of physicians whose privileges are under scrutiny are made by 

other physicians who should have the knowledge base to define and recognize quality and the opportunity to observe 

a significant sampling of the physician's work.  Moreover, unlike other forms of peer review, the medical staff privi-

leges system has a direct coercive sanction to influence behavior:  the denial or revocation of the right of access to 

facilities essential for an effective medical *555 practice. 
 
       Moreover, hospitals face significant incentives to make their staff privilege systems work.  In the last two dec-

ades the doctrine of corporate negligence has emerged, under which hospitals are held negligent if their negli-

gence—including negligence in making medical staff decisions and in supervising staff—results in injury to their 

patients. [FN180] At least one court has refused to dismiss a complaint asserting that the members of a medical staff 

should be held jointly and severally liable for negligently approving the medical staff privileges of an incompetent 

physician who injured a patient. [FN181] The system could be expected to operate effectively, therefore, to protect 

the quality of patient care. 
 
       Like other quality assurance systems, however, the medical staff privilege system also is subject to serious limi-

tations.  First, it only addresses a limited sphere of medical care.  It does not regulate the quality of institutions 

themselves or of professionals other than physicians.  Moreover, it does not cover the practice of physicians outside 

of the hospital setting [FN182] and thus, does not cover a wide area of medical practice. [FN183] 
 
       Second, the interests of physicians making judgments on applications for staff privileges do not wholly coincide 

with those of consumers; thus physicians cannot be wholly trusted to make decisions that will protect consumers. 

[FN184] On the one hand, physicians face incentives to be excessively exclusionary in their judgments, *556 be-

cause they are deciding whether or not to allow their competitors entry to the market in which they sell their ser-

vices—hospital practice. [FN185] The anticompetitive possibilities of this arrangement are obvious….  On the other 

hand, physicians also face incentives to be too lax in their judgments, particularly in dealing with physicians already 

on staff. It is never a comfortable task to sit in judgment of one's peers with whom one works on a day to day basis. 

A physician in this position must always*557 deal with the temptation to give the benefit of the doubt and gloss over 

a colleague's errors. [FN191] It may also in some instances be in the economic self-interest of physicians making 

medical staff privilege decisions to overlook the misdeeds of colleagues who are the source of business through re-

ferrals or service orders. [FN192] The psychological pressure to protect friends and colleagues, buttressed by profes-

sional norms against public criticism of other professionals, and, sometimes, economic self-interest, probably in 

most instances counterbalances the economic incentives to eliminate competition from within. [FN193] 
 
       There is substantial evidence that, despite its potential, the medical staff privilege system has traditionally oper-

ated quite laxly. [FN194] This lax discipline is rationalized by some doctors who argue that incompetent doctors 

should be kept on the medical staff where others can keep an eye on them rather than turned loose on the public in a 

solitary ambulatory practice. [FN195] Indeed, efforts are made to avoid alienating incompetent practitioners so that 

they will feel free to call on their peers for help when they get in over their heads. [FN196] 
 
       Finally, even when medical staffs take action against their members, the action is often to externalize rather than 

solve the problem.  A medical staff member under review could, at least until recently, resign his position and move 

on to another hospital.  The latter hospital might not inquire about the experience of the previous hospital, and might 

receive a positive or neutral recommendation if one were requested. [FN197] Hospitals also failed to report their 

*558 proceedings or findings to the state medical disciplinary board. [FN198] Physicians were merely released to 
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prey on patients elsewhere…. 
 
       Professional self-regulation in all of its forms plays a significant role in quality control.  By itself, however, it 

cannot be relied on to fully protect quality.  It is necessary, therefore, to look beyond it to other forms of quality con-

trol. 
 

V. THE MARKET AS A QUALITY CONTROL MECHANISM 
 
       Recent scholarship on health care quality regulation has argued cogently that the market can play an important 

role in assuring health care quality.  Professionals and institutions, it is claimed, can be induced to provide high 

quality care by consumers who demand it. [FN200] The market approach to health care quality regulation has an 

important advantage over other strategies: it is self-enforcing. Professionals and institutions that deliver services of 

unacceptable quality in a properly functioning market will face declining demand for their services and decreasing 

revenues. They will thus improve the quality of their services to recapture the consumer market. If the market works 

properly, therefore, no regulatory intervention is necessary to alter provider behavior. 
 
       This scenario depends, however, on consumers or their agents being able to carry out the other necessary func-

tions of quality assurance: defining quality standards and evaluating care to determine if it meets these standards.  In 

most markets this is a manageable problem. Consumers of breakfast cereal or soap, or even microwave ovens and 

VCRs have some notion as to what distinguishes*559 higher from lower quality products. For purchases of fre-

quently used items, such as a box of cereal, they can buy a box of a certain brand and reflect on their experience of it 

as they consume it. [FN201]    If they are satisfied, they can buy that brand again in the future.  If they are not, they 

can next try a different brand.  For goods that are purchased less frequently, such as cars or major appliances, con-

sumers rely on a search strategy, going to several different stores, examining the products, talking to salespeople. 

[FN202] They can consult with friends who have already bought a product and learn from their experience. [FN203] 

Consumers may compare guarantees, assuming that producers who offer more generous guarantees are signaling 

their confidence in the quality of their product. [FN204] They are aided by advertising, which might help to identify 

product characteristics that signal higher quality, and by brand names, which allow consumers to purchase goods of 

uniform quality once they identify the product they prefer. [FN205] Finally, consumers can turn to information pro-

duced by consumer groups such as that found in Consumer Reports to guide them in their search. 
 
       To a limited extent these strategies are available to consumers evaluating medical care.  Some forms of care that 

are received on a routine basis (for example well-baby checkups and, for some people, maternity care) are sufficient-

ly recurrent and comprehensible that patients can evaluate their own experience and with some assurance make up 

their own minds whether they are receiving good care or not. [FN206] Consumers also rely on the experience of 

friends and relatives relayed by word of mouth. They have available some information generated by providers: refer-

rals, certification and accreditation data and, recently, some advertising. Finally, they sometimes have the benefit of 

the judgment of insurers or self-insured employers who pay for their care and thus have some concern*560 for its 

quality. But each of these sources of consumer information has limitations. 
 
A. Consumer Search and Experience 
 
       The ability of consumers to make useful judgments about the quality of medical care through their own search 

and experience is quite limited. [FN207] Much medical care is terribly complex. Even professionals vary signifi-

cantly in their assessments of the value of some kinds of medical care. [FN208]    It is even more difficult for con-

sumers, lacking the technical knowledge base of providers, to assemble sufficient accurate information to make a 

useful judgment about the quality of health care. 
 
       Though most consumers do have some experience of medical care, this experience is often of little assistance in 

evaluating quality. Consumers tend to evaluate the care they receive by focusing on their global experience, on the 
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total impression they have of the care and caregiver, and thus may miss important characteristics of quality. [FN209] 

This creates incentives for providers to focus their efforts on perceivable quality characteristics at the expense of less 

obvious, but equally important, aspects of care. Often consumers lack prior experience with the provider or with the 

type of medical care they are currently trying to evaluate. [FN210] Even when consumers have directly experienced 

care for a particular problem from a particular provider, they may not be able to evaluate that experience usefully. 

Much health care is what has been called a ‘credence good,’ [FN211] meaning that the consumer must ultimately 

trust that it *561 was helpful, and can never know for sure. The antibiotics prescribed by a physician may cure an 

infection, but the infection might have gone away by itself just as quickly without the antibiotic. 
 
       Moreover, even when consumers have experience with a particular provider, they are unlikely to have the com-

parative experience necessary to decide whether the provider was better than or worse than other providers.  A con-

sumer may be satisfied by the obstetric care received during a particular delivery at a particular hospital, but cannot 

know if the experience might have been better at another hospital.  She also cannot know for sure that her satisfacto-

ry experience will be replicated if she uses the provider again in the future. [FN212] She cannot be sure that the 

quality of the child-birth she experienced was not dependent on a particular nurse who was present on the night the 

baby arrived, but would not have been present the next day, or on the fact that the delivery was simple and uncom-

plicated, whereas if it had not been, she would have discovered that the hospital lacked the capacity to handle more 

complex procedures. Certainly, no individual consumer can gain enough experience to evaluate even one entire in-

stitution. [FN213] Even evaluating recurring episodes of care from a single professional in a comprehensive way 

may be difficult. Most medical tasks are not uniform and fungible in the sense that a box of cereal, or even an auto-

mobile, is. Even a well-baby checkup may differ significantly depending on the situation of the provider and of the 

infant on the day of the checkup. [FN214] 
 
       Consumers frequently rely on the recommendation of a friend or on general reputation in choosing providers. 

[FN215] The value of this kind of information undoubtedly varies widely. If a friend has been *562 treated over a 

period of time for a chronic condition similar to that for which the consumer is seeking help, the friend's assessment 

of the quality of a physician may be of some value. If the friend's experience is more limited, or with a different kind 

of medical problem, the recommendation may be almost useless. The good reputation of a provider in a community 

may reliably indicate the quality of the provider, but it may not. [FN216] It may indicate merely that the provider 

has been around longer than others, or has attended more to amenities or to public relations. [FN217] Evaluation by 

reputation is also more difficult in large communities where the reputations of physicians will be less well known. 

[FN218] The difficulties the individuals experience in making evaluative judgments in health care may be com-

pounded, not relieved, when collective consumer judgments are made. 
 
       Consumers of medical care also cannot be confident, as can consumers in other markets, that the search behav-

ior of other consumers will protect their interests.  In many markets the careful search by a comparatively small 

number of purchasers may protect the less careful consumers, as providers will gear the quality of the product to 

satisfy these picky marginal consumers. [FN219]    This is particularly true in markets characterized by homogene-

ous goods and mass transactions. [FN220] In markets that sell individualized services, such as the health care mar-

ket, this strategy is much less useful. Sellers can discriminate, offering high quality products to the more discrimi-

nating purchaser and lower quality products to consumers less likely to search; thus the latter cannot be sure that 

they are receiving the same product purchased by the former. 
 
       Moreover, particular consumers or consumers of particular kinds of care often have peculiar problems that fur-

ther limit their ability to evaluate care through search and experience. Emergency care for trauma or sudden illness 

must in most instances be sought from the closest provider, ruling out any possibility of consumer *563 search. 

Many consumers of medical care lack the capacity to evaluate care at the time they receive it. They may be uncon-

scious or suffering from mental incapacity or deterioration. For example, the majority of the nation's 1.3 million 

nursing home residents suffer from some limitation on mental capacity, [FN221] as do most of the residents of the 

nation's facilities for the mentally ill or retarded. Some of these persons may have friends or relatives aiding them in 

decision making, but many do not. [FN222] Moreover, most surrogate decision makers are only intermittently in the 
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facility, and thus have little experience on which to base decisions. Some consumers are too feeble or sick to take 

action to implement a decision to change providers even if their experience with a particular provider proves unsatis-

factory. For example, there is extensive, though controversial, evidence that feeble nursing home residents can be 

harmed by moves to another facility. [FN223]    Even consumers with mental faculties intact may lack the ability to 

make choices because of lack of education. 
 
       Finally, many consumers lack meaningful choices among providers. Many communities, for example, are only 

served by one hospital. Consumers located in rural or inner city areas are limited in their choice to the few profes-

sionals who choose to practice in such areas. Conversely, consumers in markets served by large numbers of profes-

sionals may have real difficulty finding useful information about any one professional. [FN224] Because of state 

health planning policies, low Medicaid rates, and other problems in the market, many areas do not have enough 

nursing home beds to meet the needs of the elderly and disabled. [FN225] Persons needing nursing home *564 

placements in such areas must take whatever is available. The choices of consumers without money are even more 

limited. In most places they must rely on a limited number of providers who accept Medicaid payment or Medicare 

assignment or who provide charity care. [FN226] 
 
B. Consumer Groups or Independent Investigators 
 
       In some markets consumer groups or independent investigators have had some success in generating infor-

mation as to product quality.  For example, a variety of publications and periodicals generated by consumer groups 

or independent producers offer information on the comparative quality of different brands and models of automo-

biles and electronic equipment.  Such sources of information, however, are the exception rather than the rule, and 

are unlikely to develop in the health care market. [FN227] This is true because of the high cost of generating such 

information, the difficulty of recovering these costs because of the public-good nature of quality information, 

[FN228] and the structure of the health care industry. 
 
       The cost and public-good constraints that make it unlikely that multiple seller sponsored certification programs 

will emerge make it even less likely that independent or consumer sponsored quality evaluation programs will 

arise.  Such programs have even less of a chance to recover their costs, since they have to sell their information to 

consumers to support themselves, and cannot rely on seller support.  The problem of free riders is particularly acute 

for such information providers. [FN229] Moreover, the problems faced generally by independent or consumer pro-

ducers of information in evaluating quality are exacerbated in a market, like the medical care market, characterized 

by a large number of small independent producers of a complex, difficult to evaluate product. [FN230] 
 
        *565 Major sources of consumer information like Consumer Reports extensively test for comparative evalua-

tion a limited number of brand name products, which are generally of consistent quality. [FN231] A particular arti-

cle may only compare General Electric, Whirlpool, and Kenmore appliances, but a consumer may have some confi-

dence that the General Electric appliance he purchases is much like the one Consumer Reports tested. On the other 

hand most markets are served by dozens, or hundreds of doctors, whose work may vary from case to case. [FN232] 

Moreover, even though a washing machine or television is a complex product that few consumers could themselves 

build, or even repair, most consumers have some notion as to what constitutes a good washing machine or televi-

sion. Consumers generally lack as clear a vision of what constitutes good medicine. [FN233] 
 
C. Insurers and Employers 
 
       Recent scholarship urging reliance on the market to assure health care quality has noted the emerging role of 

insurers, employers, and other agents as sources of health care quality information. [FN234] Private insurance, much 

of it paid for by employers, finances about one-third of the health care consumed in the United States. [FN235] 

Large insurers and employers thus have an incentive to be concerned about health care quality and sufficient market 

*566 power to make an impact on providers they identify as delivering substandard care, if they chose to use it. 
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They also have potentially available a large body of experience in their employees and subscribers to draw on to 

evaluate care…. 
 
     Some large employers have now independently taken on the *567 task of assessing the quality of health care pro-

viders for their employees. [FN243] Some quality information is also being provided by business coalitions or inde-

pendent quality evaluating companies. [FN244] But, while these developments will no doubt result in the generation 

of additional information for consumers, it is doubtful that they will substantially solve the information problems 

facing consumers. The primary interest of employers and insurers continues to be cost containment, not quality as-

surance. [FN245] Given recent dramatic increases in the cost of employee health benefits, this interest is likely to 

continue. [FN246] As long as large numbers of insureds and employees are not dissatisfied with the care they are 

receiving, employers and insurers have little incentive to generate quality information. [FN247] 
 
       Moreover, most insurers and employers lack not only the interest but also the capacity for assembling and dis-

seminating information on the quality of providers. [FN248] The cost of creating quality assessment mechanisms is 

considerable. Given the public-good nature*568 of quality information, it is likely that any individual insurer or em-

ployer that assembled such information would face a substantial free rider problem. [FN249] Moreover, employers 

or insurers that publish such information might find themselves liable if their employees or members rely on their 

advice and are injured as a result. [FN250] Thus, it is unlikely that insurer or employer quality control will soon 

emerge as a major source of quality information…. 
 
E. Concluding Remarks on the Market as a Source of Quality Assurance 
 
       Because consumers lack reliable sources of information, the market cannot be counted on to assure quality. In-

deed, quality information is so deficient that society may rationally choose not to allow consumers total freedom to 

make their own choices.  In decisions that affect life or death, like the provision of health care, we may not give con-

sumers the same opportunity to experiment that we might encourage with other consumer products.  Here collective 

judgments may be wiser and based on better information than individual judgments. [FN270] Though paternalism is 

currently out of fashion, there may be a place for it, and this may be it. 
 
       Even if information available to consumers were considerably better than it is, it might still be inappropriate for 

society to rely *572 solely on the market to guarantee quality. A consumer's health care purchase decisions often 

affect not only that consumer, but others as well. Health care decision may create external costs. [FN271] A patient 

not cured of an infectious disease by an incompetent doctor may pass it on to others. A patient deprived of life, or 

ability to earn a living, by poor quality medical treatment or iatrogenic disease may leave dependents or become 

dependent on government assistance. Society, therefore, has an independent stake in assuring the quality of health 

care, and in eliminating some choices that would be available in an absolutely unrestrained market. [FN272] 
 

V. MEDICAL MALPRACTICE LITIGATION 
 
       The primary legal, as opposed to social or economic, means of quality assurance is medical malpractice litiga-

tion. Though medical malpractice litigation is commonly viewed as a means of compensating victims of medical 

error, its quality assurance function is here more important.  Professionals and institutions who deliver care that de-

viates from the standard of adequate care established by the profession and that results in injury to patients face ret-

rospective review that may result in the forced payment of money damages.  By forcing providers themselves to pay 

costs caused by their mistakes, the malpractice system in theory requires them to take all precautions that cost less 

than the cost that lack of precaution would impose on others. [FN273] 
 
       The tort system defines and evaluates quality through a lay judge's or jury's analysis of the evidence that emerg-

es from testimony of medical experts who attempt to elucidate the standard of the profession and describe how care 

actually given conformed to or deviated from that standard. [FN274] Because the sums of money involved in mal-
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practice litigation are often large, experts retained by *573 the litigants can put considerable effort into defining the 

meaning of quality care in a particular situation and evaluating the care actually given. An alleged incident of mal-

practice litigated to judgment undoubtedly is subjected to closer and more careful scrutiny than the vast majority of 

other medical procedures. A court's judgment that the care given was below the required standard of care results in a 

money award that approximates the actual cost of the mistake; thus, it is not necessary to look to external standards 

to determine the appropriate sanction for a lapse in quality. [FN275] … 

 
       It is unclear, however, how effective medical malpractice litigation is as a quality control tool.  The popular 

wisdom among medical professionals is that it overdeters:  that it results in costly defensive medicine, defined as 

care delivered solely to avoid malpractice liability, the cost of which is disproportionate to the potential injury it 

avoids. [FN286] Defensive medicine would not be rational in a perfectly functioning medical malpractice system, 

since professionals cannot in theory be held liable for failing to take precautions that would cost more than the injury 

they would avoid. [FN287] Nevertheless, because standards are applied inconsistently and unpredictably by judges 

and juries, and because doctors often have an obsessive fear of being sued for malpractice, some defensive *575 

medicine probably exists. [FN288] It is particularly likely where cost-based fee-for-service reimbursement makes 

defensive medicine costless (indeed profitable) to the doctor who practices it. [FN289] Medical malpractice litiga-

tion may generate other perverse incentives as well. In particular, it may provide incentives for doctors to shun high 

risk patients or specialties. [FN290] 
 
       It is more likely, however, that medical malpractice litigation underdeters medical error.  As was noted earlier, 

most victims of malpractice never sue, and even fewer recover. [FN291] A doctor who delivers below standard care 

can rationally predict that he will not be held responsible for it in court, particularly a doctor who practices in a spe-

cialty that provides a form of care that is difficult to evaluate or unlikely to result in immediate severe injury. 

[FN292] Further discounting of the risk may take place because of ignorance of the law or because of a psychologi-

cal need to discount small risks. [FN293] Moreover, most doctors are insured against malpractice liability so that 

they will not experience directly the cost of their errors, and most professional malpractice liability insurance is 

community-rated rather than experience-rated, so that even if a physician is sued repeatedly for incompetence his 

insurance rates will not go up. [FN294] 
 
       In the final analysis, the effect of malpractice litigation on quality of care is not clear.  Medical professionals 

seem to view malpractice litigation as random and capricious, as having little to do with the actual quality of the care 

physician defendants provide. [FN295] This seems to be the primary reason why physicians have *576 resisted a 

move towards experience-rating. [FN296]    To some extent malpractice litigation is capricious, though not as much 

as most physicians would probably believe. [FN297] Good doctors probably do get sued, and egregious incidents of 

malpractice undoubtedly go unpunished. Judges and juries no doubt make bad calls. The law itself is capricious in 

its effect: wrongful death acts often provide far lower judgments for dead than for damaged patients. [FN298] Yet 

even if malpractice litigation were more certain in result than it is, the fact that doctors perceive it as random limits 

the extent to which they calibrate their practices to respond to its signaling. [FN299] Thus, though malpractice litiga-

tion probably has the general effect of goading doctors towards better care, [FN300] it may not be very helpful in 

assisting professionals and institutions to reach a level of optimal quality in any given situation. Because of commu-

nity rating, moreover, it may not even weed the least competent practitioners out of medical practice…. 
 

*577 VI. NONREGULATORY QUALITY ASSURANCE STRATEGIES: THE COMBINED EFFECT 
 
       To this point we have canvassed the range of quality controls operative in health care:  professional education 

and socialization, certification and accreditation, institutional staff privilege review and quality assurance programs, 

the market, and malpractice litigation.  Though all contribute significantly to quality assurance, each considered in-

dividually has significant limitations.  Before moving on to consider the regulatory alternative, however, one final 

possibility must be considered:  is it possible that though each method individually has limitations, all functioning 

together may be adequate to assure quality without regulatory intervention? 
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       The quality assurance systems examined heretofore do undoubtedly supplement and complement one anoth-

er.  Hospital quality assurance programs may identify errors that do not result in malpractice litigation; malpractice 

litigation may sanction providers who manage to do well in the market; the market may impoverish an incompetent 

physician who remains board-certified. Nevertheless, all of the nonregulatory systems share common weaknesses 

that render then ultimately incapable, even in tandem, of fully assuring health care quality. 
 
       First, none of the nonregulatory systems has the coercive power to remove from practice professionals and insti-

tutions that lack minimal competence.  There will always be professionals who are not competent and yet slip 

through the net of self-regulation.  They eschew board certification or perhaps hold themselves out as board certified 

when they are not. [FN304] They seek out staff privileges in institutions that do not carefully scrutinize applicants 

and are generous in overlooking the failures of doctors on staff, or go without staff privileges. [FN305] When termi-

nated in one institution they move on to another. [FN306] There are also professionals who were once *578 compe-

tent but are no longer. Because most specialty boards do not require any serious review of continuing qualification 

after initial certification, and ‘grandfather-in’ already certified physicians whenever certification requirements are 

raised, specialists may continue to be certified even after they cease to be qualified. [FN307] 
 
       The market also fails to weed out some incompetent professionals and institutions.  By locating in areas where 

the medical services are otherwise difficult to obtain, they effectively shield themselves from economic controls. 

[FN308] Even malpractice litigation may leave incompetent professionals and institutions unscathed. They may not 

injure their patients sufficiently to justify litigation, or may injure patients who do not have access to legal assis-

tance, or be shielded by community-rated malpractice insurance from the consequences of their faults. [FN309] 
 
       Second, the quality assurance systems examined so far also share a common inability to generate accurate in-

formation about large numbers of providers.  As was determined at the outset, one of the essential characteristics of 

any effective quality assurance system is the ability to evaluate health care providers.  But evaluation requires in-

formation.  A theme that has appeared repeatedly throughout this article is the public-good nature of health care 

quality information, which renders it unlikely that any private source of information will be able to generate suffi-

cient information to effectively evaluate quality.  Most of the systems examined rely on haphazard and anecdotal 

information about particular providers, often of questionable accuracy and marginal utility.  Moreover, even those 

systems that do have the ability to generate information about large numbers of providers, such as certification and 

accreditation programs, cannot be relied upon to produce accurate information for quality evaluation, since they also 

serve other purposes that coexist with, and sometimes compete with, their quality evaluation function. [FN310] 
 
       Third, the quality assurance systems so far considered operate *579 in some sectors of the health care industry 

far less effectively than they do in others. They deal primarily with physicians who practice in acute care hospitals, 

and may operate fairly well in that context. There are some areas, however, where they have little application. Nurs-

ing homes are a prime example. Physicians do not depend heavily on nursing homes for their practice, thus they 

have not taken the same interest in assuring quality in nursing homes that they have in assuring quality in hospitals. 

[FN311] Nursing home patients tend to be more debilitated, more dependent, less mentally alert, and less mobile 

than other health care consumers. The market, therefore, cannot be depended on to assure health care quality. 

[FN312] Finally, there has traditionally been little malpractice litigation involving nursing homes because the mone-

tary damages suffered by residents injured in nursing homes are usually small and because nursing home residents 

are often not sufficiently mentally alert to seek out legal help or to prove the nursing home's fault. [FN313] … 
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[FN20]. Refer to text accompanying notes 60-64 infra. 
 
[FN21]. Refer to text accompanying notes 200-05 infra. 
 
[FN22]. Refer to text accompanying notes 111-13, 173-78 infra. 
 
[FN23]. Refer to text accompanying notes 273-75 infra. 

 
[FN55]. Refer to text accompanying notes 60-64 infra. 
 
[FN56]. Refer to text accompanying notes 80-84 infra. 
 
[FN57]. Refer to text accompanying notes 106-10 infra. 
 
[FN58]. Refer to text accompanying notes 173-78 infra. 
 
[FN60]. Bosk, Professional Responsibility and Medical Error, in APPLICATIONS OF SOCIAL SCIENCE TO 

CLINICAL MEDICINE AND HEALTH POLICY 460, 462-64 (L. Aiken & M. Mechanic eds. 1986). 
 
[FN61]. Id. at 462-68. 
 
[FN62]. C. BOSK, supra note 31, at 51-57. 
 
[FN63]. Id. 
 
[FN64]. See E. FREIDSON, supra note 32, at 123-24, 195-96. Others argue that legal controls should only be used 

for extremely aberrant behavior, with medical norms governing the vast majority of practice. See, e.g., Anderson & 

Shields, Quality Measurement and Control in Physician Decision Making: State of the Art, 17 HEALTH SERVS. 

RES. 125, 130 (1982). 
 
[FN65]. See J. EISENBERG, supra note 9, at 62, 64; Anderson & Shields, supra note 64, at 133-35 (discussing im-

pact of second opinions on surgery practices); Medical Practice à la Mode! How Medical Fashions Determine Med-

ical Care, 317 NEW ENG. J. MED. 1220 (1987); Eddy, Clinical Policies and the Quality of Clinical Practice, 307 

NEW ENG. L. MED. 343 (1982). 
 
[FN66]. See J. EISENBERG, supra note 9, at 5-9; Chassin, Brook, Park, Keesey, Fink, Kosecoff, Kahn, Merrick, 

and Solomon, Variations in Use of Medical and Surgical Services by the Medicare Population, 314 NEW. ENG. J. 

MED. 285 (1986); Eddy, supra note 65, at 343; Wennberg, Dealing with Medical Practice Variations: A Proposal 

for Action, 3 HEALTH AFF., Summer 1984, at 6. 
 
[FN67]. Burnum, supra note 65, at 1222; Mehlman, Health Care Cost Containment and Medical Technology: A 

Critique of Waste Theory, 36 CASE W. RES. 778, 787 (1986). 
 
[FN68]. See J. KATZ, THE SILENT WORLD OF DOCTOR AND PATIENT, 177-84 (1984). 
[FN73]. Bosk, supra note 60, at 461-62; E. FREIDSON, supra note 32, at 160-63; M. MILLMAN, supra note 72, at 

91. 
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[FN74]. M. MILLMAN, supra note 72, at 10, 129. 
 
[FN76]. M. MILLMAN, supra note 72, at 117. 
 
[FN86]. Bosk, supra note 60, at 467. 
 
[FN87]. E. FREIDSON, supra note 59, at 147. 
 
[FN88]. Id. at 148. 
 
[FN89]. Id. 
 
[FN90]. E. FREIDSON, supra note 32, at 142. 
 
[FN91]. Id. at 144, 213; E. FREIDSON, PROFESSIONAL DOMINANCE: THE SOCIAL SCIENCE OF MEDI-

CAL CARE 223 (1970). 
 
[FN92]. J. BERLANT, PROFESSION AND MONOPOLICY: A STUDY OF MEDICINE IN THE UNITED 

STATES AND GREAT BRITAIN 75-77 (1975). The reluctance of physicians to criticize their colleagues publicly 

is understandable in terms of risk aversion. Criticism may be undeserved, and is likely to have a devastating effect 

on the reputation of the criticized practitioner. On the other hand, public criticism will at best yield small gains for 

the reputation of the profession. Thus, it is likely to be avoided. Comments of Howard Marvel, Professor of Eco-

nomics, to author (1987). 
 
[FN93]. E. FREIDSON, supra note 32, at 159-65; M. MILLMAN, supra note 72, at 96-99 

 

[FN94]. C. BOSK, supra note 31, at 187-88; E. FREIDSON, supra note 32, at 189-91, 213. 
 
[FN95]. C. BOSK, supra note 31, at 58; C. BOSK, supra note 60, at 468. 
 
[FN96]. E. FREIDSON, supra note 59, at 180. 
 
[FN97]. C. BOSK, supra note 31, at 129; M. MILLMAN, supra note 72, at 96-119. 
 
[FN106]. Currently 23 specialty boards are recognized by the American Board of Medical Specialties. See AM. 

BOARD MED. SPECIALTIES COMPENDIUM OF CERTIFIED MEDICAL SPECIALISTS 5 (1986). 
 
[FN107]. For a list of certified specialties, see the AMERICAN MEDICAL ASSOCIATION, ALLIED HEALTH 

EDUCATION DIRECTORY, ii (14th ed. 1986). 
 
[FN108]. The JCAHO accredits hospitals, nursing homes, psychiatric hospitals, hospices and other health care insti-

tutions. See Jost, The Joint Commission on Accreditation of Hospitals: Private Regulation of Health Care and the 

Public Interest, 24 B.C.L. REV. 835, 841 (1983). 
 
[FN109]. Moore & Lang, Board-Certified Physicians in the United States, 304 NEW ENG. J. MED. 1078 (1981). 
 
[FN110]. Jost, supra note 108, at 843-45. 
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[FN111]. See, e.g., Affeldt, Voluntary Accreditation, 33 PROC. ACAD. POL. SCI. 182, 189 (1980); McCleary, 

JCAH—Twenty-five Years of Promoting Improved Health Care Services, 34 AM. J. HOSP. PHARM. 951 (1977). 
 
[FN112]. See W. LAZARUS, E. LEVINE & L. LEWIN, COMPETITION AMONG HEALTH PRACTITIONERS: 

THE INFLUENCE OF THE MEDICAL PROFESSION ON THE HEALTH MANPOWER MARKET—REPORT 

TO THE FEDERAL TRADE COMMISSION 111-69-111-79 (1981); E. RAYACK, PROFESSIONAL POWER 

AND AMERICAN MEDICINE: THE ECONOMICS OF THE AMERICAN MEDICAL ASSOCIATION 219-27 

(1967). 
 
[FN113]. Havighurst & King, Private Credentialing of Health Care Personnel: An Antitrust Perspective, 9 AM. J. 

L. & MED. 131, 135, 189-97 (1983); Kissam, Government Policy Toward Medical Accreditation and Certification: 

The Antitrust Laws and Other Procompetitive Strategies, 1983 WIS. L. REV. 1, 17-18, 40-48 [hereinafter Kissam, 

Accreditation]; Kissam, Antitrust Law and Professional Behavior, 62 TEX. L. REV. 1, 62 (1983) [hereinafter 

Kissam, Professional Behavior]. 
 
[FN114]. Milton Friedman, in his classic consideration of licensure, distinguishes between licensure, without which 

a professional cannot legally practice, and certification, which is merely an attestation of the possession of profes-

sional skills, but not a prerequisite for practice. M. FRIEDMAN, CAPITALISM AND FREEDOM 144-45 (1962). 
 
[FN135]. Kissam, Accreditation, supra note 113, at 18. 
 
[FN136]. E. RAYACK, supra note 112, at 219-27, 236-39. 
 
[FN137]. Stevens, supra note 130, at 212-15; Kissam,Accreditation, supra note 113, at 58-59; W. LAZARUS, E. 

LEVINE, L. LEWIN, supra note 112, at III-19-III-20. 
 
[FN138]. Stevens, supra note 130, at 246. While this practice may result in market division, it may also result in 

improved quality of care as physicians are more adept at doing what they do often. Rutkow, Quality of Surgical Op-

erations and Supply, 6 HEALTH AFF. Fall 1987, at 82, 88. 
 
[FN142]. D. HEMENWAY, supra note 117, at 68-70; Jost, supra note 108, at 869-70. 
 
[FN143]. See, e.g., PROs Draw Fire from AMA House, Medical World News, Jan. 12, 1987, at 24; More Peer Re-

view Urged to Stave Off PRO Sanctions, Medical Staff News, Apr. 1986, at 1. 
 
[FN144]. A. Dolan, supra note 51, at 291. 
 
[FN145]. See Stevens, supra note 130, at 164-67. 
 
[FN146]. Havighurst & King, supra note 113, at 269-73, 288-92; Kissam, Accreditation, supra note 113, at 17, 21-

25; Kissam, Professional Behavior, supra note 113, at 15-17. 
 
[FN147]. Jost, supra note 108, at 873-74. 
 
[FN148]. See generally E. RAYACK, supra note 112 at 239-65. 
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having to spend time and resources to evaluate those providers independently. A consumer who had good experi-

ences with certified providers might also generalize that other certified providers were equally competent, though, 

given the pervasiveness of professional certification, this generalization might well not hold. 
 
[FN150]. See A. Dolan, supra note 51, at 216 (professional dominated licensure programs focus their efforts on re-

moving from practice drug abusers and criminals). 
 
[FN152]. See Williamson, Validation by Performance Measures, in AMERICAN BOARD OF MEDICAL SPE-

CIALTIES, CONFERENCE ON EXTENDING THE VALIDITY OF CERTIFICATION 21, 21-25 (1976) (board 

certification does not correlate well with quality of care delivered by providers). But see, Donabedian, supra note 

151, at 284-85 (specialists perform better than generalists in many aspects of patient care). 
 
[FN154]. Havighurst & King, supra note 113, at 142-43. 
 
[FN155]. Moreover, they seldom use the powers they have. The JCAHO, for example, seldom disaccredits hospitals. 

See Affeldt, supra note 111, at 189. 
 
[FN158]. Thus it is not surprising that providers whose practices are largely made up of patients who receive Medi-

caid are significantly less likely to be board-certified than other providers. See Mitchell & Cromwell, Medicaid 

Mills: Fact or Fiction, 2 HEALTH CARE FINANCING REV., Summer 1980, at 37, 43. 
 
[FN173]. R. MILLER, PROBLEMS IN HOSPITAL LAW 115, 140-43 (4th ed. 1983). 
 
[FN174]. Id. at 115-16, 126-28; JCAH, supra note 38, at 73-88. 
 
[FN175]. See IIB ASPEN SYSTEMS CORPORATION, HOSPITAL LAW MANUAL P3.1 (1983); R. MILLER, 

supra note 173, at 116. 
 
[FN176]. Their work should be reviewed at least once every two years. R. MILLER, supra note 173, at 128-29; 

JCAH, supra note 38, at 83. 
 
[FN177]. Eighty-nine percent of physicians considered in one study had medical staff privileges in at least one hos-

pital. Ricketts, DeFriese & Rosenfeld, The Hospital and Medical Practice: A Study of Physician Staff Appointments 

Among Specialists and Generalists, 18 HEALTH SERV. RES. 75, 79 (1983). 
 
[FN178]. See HEALTH LAW, supra note 31, at 49-67; J. ORLIKOFF, W. FIFER & G.H. GREELEY, MAL-

PRACTICE PREVENTION AND LIABILITY CONTROL FOR HOSPITALS passim (1981); N. GRAHAM, 

QUALITY ASSURANCE IN HOSPITALS passim (1982) (describing quality assurance and risk management pro-

grams). 
 
[FN179]. One knowledgeable expert identified hospital staff privilege and quality assurance programs as, ‘the main 

area in which careful examination of credentials of physicians today is taking place.’ HCQIA Hearings, supra note 

30, at 292 (statement of John Horty). 
 
[FN180]. See, e.g., Darling v. Charleston Community Memorial Hosp., 33 Ill.2d 326, 333, 211 N.E.2d 253, 258 

(negligent supervision), cert. denied, 383 U.S. 946 (1966); Johnson v. Misericordia Community Hosp., 99 Wis. 2d 

708, 723, 301 N.W.2d 156, 164 (1981) (negligent hiring). 
 
[FN181]. Corleto v. Shore Memorial Hosp., 138 N.J. Super. 302, 350 A.2d 534, 537 (1975). 
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[FN182]. See Pedroza v. Bryant, 101 Wash. 2d 226, 677 P.2d 166, 172 (1984) (hospital not liable for negligent act 

committed by physician in office practice outside of hospital). 
 
[FN183]. Approximately three-fourths of physician-patient encounters occur outside of the hospital. Gaffney, Hospi-

tal Characteristics and Physicians' Office Expenses, in PROFILE OF MEDICAL PRACTICE 125-36 (1979); 

Glasser, Recertification and Relicensure: A consumer's Viewpoint, 4 AM. ACAD. DERMATOLOGY 73, 75 (1981). 

The extent of practice outside of hospitals is expanding as increasingly more procedures are being handled in ambu-

latory settings. See HCQIA hearings, supra note 30, at 322 (statement of John Horty). 
 
[FN184]. Technically it is inaccurate to talk about physicians deciding staff privilege matters, as the ultimate deci-

sion on a staff privilege matter is made by the hospital governing board. As a practical matter, however, in most 

hospitals physicians still exercise considerable control over staff privilege decisions. See Kissam, Webber, Bigus & 

Holzgraefe, Antitrust and Hospital Privileges: Testing the Conventional Wisdom, 70 CALIF. L. REV. 595, 608 

(1970) [hereinafter Kissam, Antitrust]; Horty & Mulholland, The Legal Status of the Hospital Medical Staff, 22 ST. 

LOUIS U.L.J. 485, 487-88 (1978). 
 
[FN185]. See, e.g., N. HERSHEY, HOSPITAL-PHYSICIAN RELATIONSHIPS: CASE STUDIES AND COM-

MENTARIES ON MEDICAL STAFF PROBLEMS 1-34 (1982) (discussing conflict between hospital and physi-

cian). 
 
[FN191]. See N. HERSHEY, supra note 185 (a series of accounts of hospital-physician conflicts, in many of which 

this dynamic was in operation). Refer to text accompanying notes 70-76 supra. 
 
[FN192]. Dolan & Ralston, supra note 186, at 715. 
 
[FN193]. Derbyshire, Obstacles to Enforcement of Discipline, 18 HOSP. PRAC. 251, 258, 261-62 (1983); A. Dolan, 

supra note 51, at 231; E. FREIDSON, supra note 32, at 236-37, 242-44. 
 
[FN194]. S. LAW, PAIN AND PROFIT: THE POLITICS OF MALPRACTICE 60-64 (1978); STATE OF NEW 

JERSEY, COMMISSION ON INVESTIGATION, REPORT AND RECOMMENDATIONS ON IMPAIRED AND 

INCOMPETENT PHYSICIANS, 27-32 (1987). 
 
[FN195]. M. MILLMAN, supra note 72, at 130. 
 
[FN196]. Id. at 131. 
 
[FN197]. HCQIA Hearings, supra note 30, at 216 (statement of Wayne W. Alberts, M.D.), 312 (statement of John 

Horty), 317 (statement of Inspector General Kusserow); Rosenberg, How Bad Doctors Dodge Discipline, 62 MED. 

ECON., March 18, 1985 at 241, 252-53. Under the Health Care Quality Improvement Act, such resignations must 

now be reported to a central registry, which all hospitals making staff appointments have a duty to check. Pub. L. 

No. 99-660, §§ 423, 425, 100 Stat 3743 (1986) (to be codified at 42 U.S.C. §§ 11133, 11135). 
 
[FN198]. Derbyshire, supra note 193, at 258, 261-62; STATE OF NEW JERSEY, supra note 194, at 27-32. 
 
[FN200]. C. HAVIGHURST, DEREGULATING THE HEALTH CARE INDUSTRY 81-82, 200-01, 354-56 

(1982); Pauly, Is Medical Care Different, in COMPETITION IN THE HEALTH CARE SECTOR: PAST, PRE-

SENT AND FUTURE 11 (W. Greenburg ed. 1978). 
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[FN201]. Nelson, supra note 39, at 312; Schwartz & Wilde, Intervening in Markets on the Basis of Imperfect Infor-

mation: A Legal and Economic Analysis, 127 U. PA. L. REV. 630, 658-59 (1979). 
 
[FN202]. Nelson, supra note 39, at 312. For a sophisticated model exploring optimal search behavior, see Schwartz 

& Wilde, supra note 201, at 641-51. 
 
[FN203]. Nelson, supra note 39, at 321-23. 
 
[FN204]. Hirshliefer, supra note 117, at 37. 
 
[FN205]. Nelson, supra note 39 at 312; Klein & Leffler, supra note 117, at 629-33. For a more complex model of 

how advertising influences consumer behavior, see Kihlstrom & Riordan, Advertising as Signal, 92 J. POL. ECON. 

427 (1987). 
 
[FN206]. M. PAULY, DOCTORS AND THEIR WORKSHOPS: ECONOMIC MODELS OF PHYSICIAN BE-

HAVIOR 46 (1980). See also Pauly, supra note 200, at 25 (considering extent of this kind of care). 
 
[FN207]. The classic examination of this problem is found in Arrow, Uncertainty and the Welfare Economics of 

Medical Care, 53 AM. ECON. REV. 941, 951-52 (1963), but the phenomenon has been frequently noted by others. 

See P. JACOBS, THE ECONOMICS OF HEALTH AND MEDICAL CARE: AN INTRODUCTION 92, 175 

(1980); Darby & Karni, Free Competition and the Optimal Amount of Fraud, 16 J. L. & ECON. 67, 67-69 (1973). 

The point is even acknowledged in the caselaw, e.g., Hoven v. Kelbele, 79 Wis. 2d 444, 256 N.W.2d 379 (1977), 

and recognized by scholars, such as Havighurst, who favor relying on market forces to regulate quality. See Hav-

ighurst & King, supra note 113, at 152-53, 279; Havighurst, supra note 160, at 1166. 
 
[FN208]. Refer to note 65 supra. 
 
[FN209]. Coddington & Moore, Quality of Care as a Business Strategy, HEALTHCARE FORUM, Mar.-Apr. 1987, 

at 29, 30; Comaroff, supra note 50, at 729; McMillan, Measuring Consumer Satisfaction to Improve Quality of 

Care, HEALTH PROGRESS, March 1987, at 54, 55. 
 
[FN210]. Even Pauly recognizes that only about one quarter of health care is the type for which consumer search 

and experience may be useful in quality evaluation strategies. See Pauly, supra note 200, at 25. 
 
[FN211]. Darby & Karni, supra note 207, at 68-69; Davis & Kamien, Externalities Information and Alternative Col-

lective Action, in PUBLIC EXPENDITURES AND POLICY ANALYSIS 74, 80 (R. Haveman & J. Margolis eds. 

1970). 
 
[FN212]. See Schwartz & Wilde, supra note 201, at 658-59 (by nature, heterogeneous goods, such as health care, 

are less subject to quality evaluation through a search strategy than homogeneous goods like cereal). 
 
[FN213]. This is because no one consumer returns to a hospital frequently enough to experience all of its products. 

See Darby & Karni, supra note 207, at 74-75 (identifying the absence of repeat business as a factor that enourages 

business fraud—and low quality). 
 
[FN214]. Indeed, it can be argued that among the most salient characteristics of medicine is the particularity and 

idiosyncrasy of medical conditions and treatments. See Gorovitz & MacIntyre, supra note 31, at 56-62. 
 
[FN215]. Pauly and Satterthwaite refer to products chosen in this way as ‘reputation goods.’ Pauly & Satterthwaite, 
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The Pricing of Primary Care Physicians' Services: A Test of the Role of Consumer Information, 12 BELL J. ECON. 

488 (1981). 
 
[FN216]. There is a substantial body of economics literature examining the role of reputation in assuring quality. 

See, e.g., Klein & Leffler, supra note 117, at 626-33. Where, however, consumers generally lack the ability to eval-

uate quality, sellers' reputations are obviously of less value. See Shapiro, Consumer Information, Product Quality 

and Seller Reputation, 13 BELL J. ECON. 20, 22, 33 (1982). 
 
[FN217]. Scitovsky, Ignorance as a Source of Ologiopoly Power, 1949 PROC. AM. ECON. A. 48. 
 
[FN218]. Pauly & Satterthwaite, supra note 215, at 490. 
 
[FN219]. Schwartz & Wilde, supra note 201, at 638, 649-50. 
 
[FN220]. Id. at 658-66. 
 
[FN221]. The 1985 National Nursing Home Survey found that 63% of elderly nursing home residents were so diso-

riented or memory impaired as to interfere with tasks of daily living. Hing, Use of Nursing Homes by the Elderly: 

Preliminary Data From the 1985 National Nursing Home Survey, 135 NCHS ADVANCEDATE, May 14, 1987, at 

6. 
 
[FN222]. The 1977 National Nursing Home Survey found that 38% of nursing home residents had visitors less often 

than weekly, 12.5% had no visitors at all. NATIONAL CENTER FOR HEALTH STATISTICS, OFFICE OF 

HEALTH RESEARCH, STATISTICS AND TECHNOLOGY, PUBLIC HEALTH SERVICE, U.S.D.H.H.S., VI-

TAL AND HEALTH STATISTICS, SERIES 13, NO. 43, NATIONAL NURSING HOME SURVEY: 1977 SUM-

MARY FOR THE UNITED STATES, 59 (1979). The 1985 National Nursing Home Survey found that only 16% of 

nursing home residents were married and that 37% lacked living children. Hing, supra note 221, at 6-7. 
 
[FN223]. See Borup, Relocation Mortality Research: Assessment, Reply and the Need to Refocus on the Issues, 23 

THE GERONTOLOGIST 235 (1983); Bourestom & Pastalan, The Effects of Relocation on the Elderly: A Reply to 

Borup, J.H., Gallego, D. T. & Heffernan, P.G., 21 THE GERONTOLOGIST 4 (1981). 
 
[FN224]. M. PAULY, supra note 206, at 56-57, 117. 
 
[FN225]. STAFF OF SENATE COMM. ON AGING, 99TH CONG., 2D SESS., NURSING HOME CARE: THE 

UNFINISHED AGENDA 56-57 (Comm. Print 1986); Discharge Planners Report Increasing Difficulty in Placing 

Medicare Patients, [1987-1 Transfer Binder] Medicare & Medicaid Guide (CCH) § 36,035 at 13,161 (Jan. 23, 1987). 

Nyman, Improving the Quality of Nursing Homes: Regulation or Competition, 6 J. POL'Y ANALYSIS & MGMT. 

247, 247 (1987). 
 
[FN226]. Six percent of the nation's physicians deliver one-third of Medicaid care; 20% deliver none at all. Garner, 

Increasing Clients' Access to Medicaid Providers: New Developments, 18 CLEARINGHOUSE REV. 1269, 1269 

(1985). 
 
[FN227]. Havighurst & King, supra note 113, at 152; Jost, supra note 108, at 863. 
 
[FN228]. Refer to note 167 supra and accompanying text. See Leland, supra note 126, at 1343; Shapiro, supra note 

216, at 22. 
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[FN229]. Refer to note 168 supra and accompanying text. 
 
[FN230]. See Schroeder & Shapiro, Responses to Occupational Disease: The Role of Markets, Regulation & Infor-

mation, 72 GEO. L.J. 1231, 1238-39 (1984) (considering similar problems in assembling data on occupational 

health hazards). 
 
[FN231]. Even with such products, information is ‘scarce and model specific.’ Davis & Kamien, supra note 211, at 

79. 
 
[FN232]. As chains of health care providers continue to emerge, they may begin to provide services of uniform 

quality, allowing brand name selection similar to that in the market for durable goods. Still even chain hospitals and 

nursing homes are infinitely more complex and varied than washing machines or VCR's. 
 
[FN233]. Even if an independent producer of information on medical care quality were to arise, it is likely that it 

would not face competition. Because of the public-good nature of quality information, production of such infor-

mation is a natural monopoly, and competing sources are unlikely to arise. Moreover, because consumers are ill-

equipped to evaluate the quality of health care, they are also unable to evaluate the quality of health care evaluators, 

particularly in the absence of competition. Thus the emergence of a single independent producer of information 

would not necessarily assist consumers substantially in identifying quality providers. 
 
[FN234]. Havighurst & King, supra note 113, at 145. Patricelli, Commentary: Employers as Managers of Risk, 

Cost, and Quality, 6 HEALTH AFF., Fall 1987, at 75. 
 
[FN235]. In 1986, private insurance paid for $140.7 billion of the $442 billion spent on health care in the United 

States, National Health Expenditures, 1986-2000, 8 HEALTH CARE FIN. REV., Summer 1987, at 1, 27. 
 
[FN243]. See Arnwine, Buyers are Smarter, Looking for Quality, 17 MODERN HEALTHCARE, Feb. 27, 1987, at 

32; Beckham, Getting a Grasp on Quality, HEALTHCARE FORUM, Mar.-Apr. 1987, at 12, 15; Graham, Quality 

Gets a Closer Look, 17 MODERN HEALTHCARE, Feb. 27, 1987, at 20, 27; Patricelli, supra note 234, at 78-80; 

Powills, HMOs' Quality Comes Under GM's Watchful Eye, HOSPITALS, July 20, 1986, at 40. 
 
[FN244]. See Defining Quality: Jacobs Tackles It Head-on, HOSPITALS, Feb. 5, 1987, at 56 (article on InterQual 

and MediQual, quality evaluation consulting firms); Mercer-Meidinger Measures Milwaukee HMO Quality, EM-

PLOYEE BENEFIT PLAN REV., July 1986, at 74 (consultant reviews HMOs for business coalition); Patricelli, 

supra note 234, at 78-80 (business coalition health care quality evaluation efforts). 
 
[FN245]. Kaplan, Quality vs. Cost, BUSINESS INDUSRANCE, June 7, 1986, at 19; Expert Says Doctors Must Act 

Now to Save Quality, MEDICAL WORLD NEWS, Feb. 24, 1986, at 40. One study, for example, showed that em-

ployers thought fee-for-service care to be superior in quality to HMO's, yet still preferred the HMOs for their benefit 

plans because of their lower costs. Corporate America Opens the Door to Managed Care, MEDICAL WORLD 

NEWS, Jan. 13, 1986, at 67. 
 
[FN246]. 1986 health care benefit costs rose 7.7% over 1985. See Health Benefit Costs Still Rising, MEDICAL 

WORLD NEWS, Feb. 23, 1987, at 18-19. In 1987 health insurance rates increased between 10 and 70%, with the 

norm bettwen 12 and 25%. 16 HEALTH LAW. NEWS REP., Feb. 1988, at 2. Insurance Rates to Rise, 15 HEALTH 

LAWYERS NEWS REPORT, Sept. 1987, at 5. 
 
[FN247]. See Hays, Consumers Base Quality Perceptions on Patient Relations, Staff Qualifications, MODERN 

HEALTHCARE, Feb. 27, 1987, at 33 (patient relations primary quality concern of employers). 
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[FN248]. Even PPO's still commonly rely on hospitals to screen their physicians, rather than doing it themselves. A 

recent study found that the most common criteria for allowing physicians to participate in a PPO was affiliation with 

a PPO hospital. Gabel, Ermann, Rice & Lissovoy, supra note 13, at 310. Less than one-third of the PPOs studied 

inquired about the malpractice records of participating physicians. Id. 
 
[FN249]. See Shavell, Liability for Harm Versus Regulation for Safety, 13 J. LEG. STUD. 357, 360 (1984). 
 
[FN250]. Analogous cases permitted actions against independent quality certifiers: Hempstead v. General Fire Ex-

tinguisher Corp., 269 F. Supp. 109, 116 (D. Del 1967) (Underwriters Laboratories may be liable, if negligent, for 

injuries caused by explosion of approved fire extinguishers); Hanberry v. Hearst Corp., 276 Cal. App. 2d 680, 682, 

81 Cal. Reptr. 519, 521 (1969) (plaintiff states cause of action under negligent misrepresentation theory against 

Hearst Corp. for injury caused by shoes covered by Good Housekeeping Seal of Approval). If an employer required 

insured employees to use a provider it had selected, the claim might be even stronger. See Braxton, Avoiding Poten-

tial Liabilities When Offering HMOs and PPOs in a Benefit Program, 33 RISK MANAGEMENT, June 1986, at 68. 
 
[FN270]. See Leffler, Physician Licensure: Competition and Monopoly in American Medicine, 21 J. L. & ECON. 

165, 172-76 (1978). 
 
[FN271]. Id. at 174-75; Wolfson, Trebilcock & Tuohy, Regulating the Professions: A Theoretical Framework, in 

OCCUPATIONAL LICENSURE & REG. 180, 193-94 (S. Rottenberg ed. 1980). 
 
[FN272]. Controlling externalities is, of course, a classic argument for regulation. See Davis & Kamien, supra note 

211, at 87; Elizinga, The Compass of Competition for Professional Services, in REGULATING THE PROFES-

SIONS 107, 108 (R. Blair & S. Rubin eds. 1980); Horowitz, The Economic Foundations of Self-Regulation in the 

Professions, in REGULATING THE PROFESSIONS 3, 6-7 (R. Blair & S. Rubin eds. 1980). 
 
[FN273]. See P. DANZON, supra note 19, at 12-17; R. POSNER, ECONOMIC ANALYSIS OF LAW 147-51 (3d 

ed. 1986); Schwartz & Komesar, supra note 30, at 1282-84. 
 
[FN274]. For a good recent discussion of the standard of care in professional negligence see Hall v. Hilbun, 466 So. 

2d 856 (Miss. 1985). 
 
[FN275]. See Schwartz & Komesar, supra note 30, at 1285. 
 
[FN286]. Defensive Medicine and Medical Malpractice: Hearings Before the Senate Comm. on Labor & Human 

Relations, 98th Cong., 2d Sess. (1984) [hereinafter Defensive Medicine] (statement of Elvoy Raines, American Col-

lege of Obstertricians and Gynecologists, at 167) (statement of Isaac Sultan, at 223-27); I AM. MED. ASS'N, PROF. 

LIABILITY IN THE 1980s 16 (1984). But see Defensive Medicine, supra (statement of David Shrager, Ass'n of 

Trial Law. of Am., at 213-14); P. DANZON, supra note 19, at 146-49 (extent of defensive medicine problem not 

established and probably exaggerated); J. EISENBERG, supra note 9, at 69 (little data exists supporting claims of 

defensive medicine). 
 
[FN287]. Schwartz & Komesar, supra note 30, at 1283. 
 
[FN288]. See Bell, Legislative Intrusions Into the Common Law of Medical Malpractice: Thoughts About the Deter-

rent Effect of Tort Liability, 35 SYRACUSE L. REV. 939, 980-88 (1984); Shavell, Theoretical Issues in Medical 

Malpractice, in THE ECONOMICS OF MEDICAL MALPRACTICE 35, 49 (S. Rottenberg ed. 1978). 
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[FN289]. P. DANZON, supra note 19, at 146-47. 
 
[FN290]. Zechauser & Nichols, Lessons from the Economics of Safety, in THE ECONOMICS OF MEDICAL 

MALPRACTICE 19, 25 (S. Rottenberg ed. 1978). 
 
[FN291]. Refer to text accompanying notes 281-82 supra. 
 
[FN292]. See Rottenberg, Introduction to THE ECONOMICS OF MEDICAL MALPRACTICE 1, 14 (S. Rotten-

berg ed. 1978). 
 
[FN293]. Sugarman, supra note 276, at 565. 
 
[FN294]. Bovbjerg, supra note 280, at 341; Grad, Medical Malpractice and the Crisis of Insurance Availability: The 

Waning Options, 36 CASE W. L. REV. 1058, 1063-65 (1986); Pierce, supra note 276, at 1299. For a discussion of 

the effect of liability insurance on deterrent effect of tort law, see Bell, supra note 288, at 949-65; Sugarman, supra 

note 276, at 573-81. 
 
[FN295]. Bell, supra note 288, at 964; Bovbjerg, supra note 280, at 330; Schwartz & Komesar, supra note 30, at 

1287. 
 
[FN296]. Bell, supra note 288, at 964. 
 
[FN297]. Danzon has found a high correlation between liability and severity of injury. P. DANZON, supra note 19, 

at 38-47, 50-51. There is also considerable evidence that a small number of physicians are responsible for a large 

proportion of malpractice litigation. See STATE OF NEW JERSEY, supra note 194, at 32-34, 39-40. 
 
[FN298]. Pierce, supra note 276, at 1293. 
 
[FN299]. Id. at 1301-03; Sugarman, supra note 267, at 565-67. 
 
[FN300]. Calabresi, supra note 276, at 236-37. 
 
[FN304]. One in five physicians who practices in the fields of medicine, surgery, and clinical care is not board certi-

fied. Moore & Lang, supra note 109, at 1081. 
 
[FN305]. Refer to notes 191-93 supra and accompanying text. One in 10 physicians examined in one study did not 

have staff privileges at a hospital. An even higher percentage of primary care physicians lacked staff privileges. 

Ricketts, DeFriese & Rosenfeld, supra note 177, at 79-80. 
 
[FN306]. Refer to note 198 supra. One expert related that about two to three percent of physicians receiving staff 

privileges and five percent of physicians applying for staff privileges in his facility provide incomplete or inaccurate 

information. HCQIA Hearings, supra note 30, at 225 (statement of Wayne Alberts, medical director, Capitol Area 

Permanent Medical Group). 
 
[FN307]. Havighurst and King, supra note 113, at 142-44, 300-07. 
 
[FN308]. The federal peer review organizations (refer to text accompanying notes 376-97 infra) have identified a 

disproportionate number of physicians of poor quality practicing in rural areas. See Pear, Administration Assailed 

Over Excluding Doctors, N.Y. Times, Mar. 28, 1987, at 6, col. 6. Physicians who predominantly serve Medicaid 
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recipients also lack the credentials of those who serve wealthier patients, and may be of lower quality. See Mitchell 

& Cromwell, supra note 158, at 46-47. 
 
[FN309]. See Shavell, supra note 249, at 360-63. 
 
[FN310]. Refer to notes 106-72 supra and accompanying text. 
 
[FN311]. Mechanic & Aiken, A Cooperative Agenda for Medicine and Nursing, 307 NEW ENG. J. MED. 747, 749 

(1982). 
 
[FN312]. AM. BAR ASS'N, MODEL RECOMMENDATIONS: INTERMEDIATE SANCTIONS FOR EN-

FORCEMENT OF QUALITY OF CARE IN NURSING HOMES 1-2 (1981). 
 
[FN313]. Nemore, Protecting Nursing-Home Residents: Tort Actions Are One Way, 21 TRIAL 54, 56 (1985). 
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