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[O]bservers have noted potential practical and political consequences of the concentration of 

significant governmental authority in an agency or set of agencies.  While questions have been raised 

about the potential negative impact of administrative power on the rights of individuals ever since the 

formation of the first modern administrative agency, the Interstate Commerce Commission (“ICC”) in 

1887, [FN15] one thing that was generally not questioned prior to the mid-twentieth century was that the 

primary concern of federal administrative agencies would be the promotion of what they saw as the 

“public good.” As Professor Richard Stewart noted, it was generally assumed until the mid-fifties that 

“agency zeal in advancing the unalloyed, nonpolitical, long-run economic interest of the general public 

would be assured by the professionalism of administrators or by political mechanisms through which the 

administrative branch would eternally refresh its vigor from the stream of democratic desires.” [FN16] 

But, over time, faith in the “public interest” focus of the administrative state withered. According to 

Professor Stewart, “to the extent that belief in an objective ‘public interest’ remains, the agencies are 

accused of subverting it in favor of the private interests of regulated and client firms.” [FN17] 

 

       The concern was (and remains) that once a relatively small group of government officials is given 

substantial authority to make and enforce policy decisions, particularly when that group is in some way 

*388 insulated from the impact of normal political forces, that group is likely to be subjected to extensive 

pressure from groups that have a particularly strong interest in the consequences of its policy determina-

tions. The focus of this pressure will invariably be an attempt to promote the “private” interest of the 

regulated group at the expense of some broader interest of the public as a whole, which would otherwise 

have been the primary concern of the regulatory agency. The consequences of this kind of influence in the 

hands of the very entities that the agency is relied upon to control could be a wide-ranging, and potentially 

dangerous distraction of agency policy from the promotion of the public interest to the protection of 

private agenda, or, in other words, a kind of excessive or hyper-influence imposed by the regulated 

community. [FN18] . . .  

 

        *390 This undue control and domination of federal administrative agencies, [FN24] particularly by 

identifiable private parties that are subject to the regulatory authority of the agency, has been defined as 

agency or industry “capture,” and has, of course, been all but universally seen as a negative consequence. 
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Indeed, it is referred to as a “pathology” in administrative governance, and consequently, a phenomenon 

to be either avoided or remedied. [FN25] 

 

       The phenomenon of capture has been variously defined, [FN26] but proponents of the theory have 

generally observed that capture occurs when a regulated entity--like a large corporation, or more likely an 

association of corporate interests--succeed, through lobbying or other influential devices, in replacing 

what would otherwise be the public-policy agenda of the agency with its own private and self-serving 

agenda. In other words, when a regulated entity succeeds at winning “the hearts and minds of the regu-

lators,” [FN27] regulation becomes “a method of subsidizing private interests at the expense of the public 

good.” [FN28] 

 

       The first articulation of the dynamic has been traced to the work of Marver Bernstein, who, in 1955, 

observed what he referred to as the natural “life-cycle” of administrative agencies. [FN29] Bernstein ar-

gued *391 that “the early stages of the cycle are characterized by vigorous and independent regulation, not 

unlike the role of agencies imagined by the public interest literature,” but, that in later stages of the cycle, 

which he called agency “senescence,” “the agency often becomes closely identified with and dependent 

upon the industry it is charged with regulating.” [FN30] 

 

       As the concept developed over the next few decades, observers focused less on the stages of agency 

development where capture was most likely to occur, and instead regarded capture “as something more 

akin to the universal condition of the administrative state.” [FN31] Professor Richard Stewart character-

ized this broader concern, when he observed that: 

 

        It has become widely accepted, not only by public interest lawyers, but by academic critics, 

legislators, judges, and even by some agency members, that the cooperative overrepresentation of 

regulated or client interests in the process of agency decision results in a persistent policy bias in 

favor if these interests. [FN32] *392 Indeed, agency capture is increasingly viewed less as an ex-

ception and more as a common consequence of our federal administrative structure. [FN33] . . .  

 

      Assuming that public and private interests can be effectively defined and differentiated, the explana-

tions for the phenomenon of agency capture can be founded in an acknowledgement of the functional and 

practical limitations of agencies vis a vis regulated parties.  Proponents of the theory note that agencies, 

when faced with a regulatory battle with powerful industry members, are frequently obliged to capitulate 

to the superior resources commanded by their regulated entities.  In many, and arguably most instances of 

federal regulation, limited financial and political resources will require an agency to “rely on the regulated 

industries themselves to furnish the information upon which the regulators based their decisions,” [FN36] 

a reliance which invariably creates “an institutional bias favoring potentially responsible parties.” [FN37] 

As *394 Thomas Merrill characterizes the concern, agency capture is the likely consequence when 

“compact groups whose members have high per capita stakes in a controversy out-organize and 

out-influence larger more diffuse groups, resulting in a pervasive ‘majoritarian bias' on the part of deci-

sionmakers.” [FN38] In addition to more substantial resources, and more focused motivation, the entities 

that are the primary targets of the regulation of specific agencies naturally become extremely familiar with 

the decision-making processes and structures of the agency, making their efforts to influence these pro-
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cedures inherently more successful than anyone else's. [FN39] 

 

       Furthermore, the very structures that are instituted to facilitate public participation in the adminis-

trative process--most notably the notice and comment procedures for informal agency rulemak-

ing--enhance these advantages by providing a relatively limited time period to provide comments to 

proposed regulations. [FN40] A focused, highly motivated, and concerned regulated entity will have a 

significant advantage and a genuine opportunity to dominate this comment process from start to finish, 

long before less informed entities can even begin to get their acts together. [FN41] 

 

       Mark Seidenfeld recently articulated the traditional concept of capture: 

 

        [F]irms in regulated industries and interest groups with strong central staffs still occupy a fa-

vored position in regulatory and *395 political structures that allows them an advantage in influ-

encing agency decisions. They have the incentive and the means to monitor what the agency does on 

a day-to-day basis. They often have information without which a regulatory agency cannot do its 

job. A regulated entity frequently is a large corporation with resources to appeal agency decisions at 

every level. Finally, regulated entities and special interest groups often contribute significantly to 

political campaigns. For all of these reasons, administrators have a strong incentive to cooperate 

with entities directly subject to their regulatory decisions and other interest groups that regularly 

participate in the agency's proceedings. [FN42] 

       Capture theorists, in addition to describing the various political and institutional advantages enjoyed 

by industry representatives that make capture of an agency possible, have also provided convincing ar-

guments for why regulators will often become willing and enthusiastic participants in their own seduc-

tion.  As Professors Jerry Mashaw and David Harfst have observed: 

 

        Once in operation, the regulatory scheme is maintained in the interest of the regulated industry 

by bureaucrats who look both to Congress and to the industry for their rewards.  These rewards flow 

from industry in the form of social and business relations and the prospects of further career op-

portunities in the private sector.  Rewards also include the goodwill of oversight and appropriations 

committees staffed by legislators who can derive the greatest electoral payoff from the regulation in 

question. [FN43] 

       The development of capture theory in the mid-twentieth century had a significant impact on the 

broader development of administrative law both in the courtroom and the classroom.  The theory called 

into question the second of the justifications mentioned above for the existence of the administrative state, 

and also for the provision of deference to administrative agencies by courts charged with the task of re-

viewing their regulatory activities - the concept of agency “expertise.” [FN44] 

 

 

[FNa1]. Associate Professor of Law, American University, Washington College of Law. J.D., Stanford 

University, 1991; B.A., Wesleyan University, 1988. I would like to thank Tracey George, Jeffrey Lubbers, 

Jim Salzman, Tom Sargentich and Peter Smith for their enthusiastic support of this project, advice, and 

useful and extensive comments on earlier drafts. I am also grateful to Elissa Okoniewski and Jaime 

Tomhave for their excellent research assistance, and to Margaret Byrne Ikeda, Jaclyn Okin and the other 
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[FN15]. See Marshall J. Breger & Gary J. Edles, Established by Practice: The Theory and Operation of 

Independent Federal Agencies, 52 Admin. L. Rev. 1111, 1128 (2000); see also Robery L. Rabin, Federal 

Regulation in an Historical Perspective, 38 Stan. L. Rev. 1189, 1194-95 (1986) (asserting that Congress 

established the ICC in response to claims of discriminatory behavior and practices of the railroad industry 

in 1887). Controversy arose over the scope of regulatory authority, including concern about granting final 

authority and “traditionally judicial functions in an unfamiliar forum... as well as fear of popular tyranny 

and derogation of property rights.” Id. at 1210-12. 

 

[FN16]. Richard Stewart, The Reformation of American Administrative Law, 88 Harv. L. Rev. 1669, 

1682 (1975). 

 

[FN17]. Id. at 1682-83. 

 

[FN18]. For detailed discussion of this phenomenon, see Mark Seidenfeld, A Civic Republican Justifi-

cation for the Bureaucratic State, 105 Harv. L. Rev. 1511, 1565-70 (1992). 

               The second potential pitfall of civil republicanism stems from the ability of an ostensibly regu-

lated industry to influence government policy.  According to the capture hypothesis, instead of providing 

meaningful input into deliberation about the public interest, industry representatives co-opt government 

regulatory power in order to satisfy their private desires.  Regulated entities are well organized and gen-

erally well funded, and they often have strong interests at stake, which they do not share with the polity as 

a whole.  These entities have much to gain by ensuring that they have control over government deci-

sionmakers and that the decisionmakers whom they do control remain in office. 

Id. 

 

[FN24]. It should be noted that this kind of undue influence by private entities is not the only kind of 

criticism of administrative structure. There are other inherent “pathologies” in agency structure and 

governance which complicate the development and judicial review of federal regulations. “For example, 

agencies were commonly regarded as mindless ‘bureaucracies' more concerned with expanding their 

budgets and making life comfortable for tenured civil servants than with attending to the needs of the 

beneficiaries of regulation.” Merrill, supra note 18, at 1050. 

 

[FN25]. See Merrill, supra note 19, at 1043. 

               Starting in the 1960's, many federal judges became convinced that agencies were prone to cap-

ture and related defects and - more importantly - that they were in a position to do something about it.  In 

particular, these judges thought that by changing the procedural rules that govern agency decision making 

and by engaging in more aggressive review of agency decision they could force agencies to open their 

doors - and their minds - to formerly unrepresentative points of view, with the result that capture would be 

eliminated or at least reduced. 

Id. 

[FN26]. See, e.g., Seidenfeld, supra note 11, at 459-60 (discussing the distinction between the somewhat 

mild version of private influence on agencies that he refers to as capture, and the more severe version of 
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special interest “domination,” which he defines as “a broader concept than capture; it occurs whenever an 

interest group consistently influences an agency to regulate for the benefit of that group rather than to 

promote stated statutory aims.”). 

 

[FN27]. Ian Ayers & John Braithwaite, Responsive Regulation: Transcending the Deregulation Debate 63 

(1992). 

 

[FN28]. John Shepard Wiley, Jr., A Capture Theory of Antitrust Federalism, 99 Harv. L. Rev. 713, 723 

(1986). 

 

[FN29]. Marver H. Bernstein, Regulating Business By Independent Commission 79-97 (1955). S ee also 

Mancur Olsen, The Logic of Collective Action 132-52 (1965) (providing the other seminal discussion of 

the capture dynamic). 

 

[FN30]. Merrill, supra note 19, at 1060. 

 

[FN31]. Merrill, supra note 19, at 1060. Merrill provides an intriguing and useful summary of the de-

velopment of the agency capture jurisprudence, noting, among other things the “curious symmetry” be-

tween the attitudes about capture of those associated with right-wing economic theories, such as the 

Chicago school and others (who used the theory to support arguments for market as opposed to govern-

mental regulation of industry), with those of more observers from the left, such as Gabriel Kolko and 

ultimately Ralph Nader (who saw the theory as justifying invigoration in government regulation). Id. at 

1060-62. 

               These various strands of capture theory roiled together into a general pot of discontent, out of 

which emerged a new popular muckraking literature.  The principal purveyors of this populist strain of 

capture theory were the so-called ‘Nader Raiders' who produced a string of monographs and associated 

publicity in the late 1960s and early 1970s castigating various agencies for cozying up to big business and 

ignoring the public interest. 

Id. See also Wiley, supra note 28, at 724 (discussing of the “remarkably similar” conception of capture 

theory expressed by Kolko and conservative economist Milton Friedman). 

[FN32]. Stewart, supra note 16, at 1713. See Horowitz, supra note 14, at 142. 

               Capture, of course, meant that a particular interest group exercised control over the regulatory 

agency.  At the very least, capture theory embodied the claim that regulatory agencies served the interests, 

if not at the behest, of the regulated industries.  By the mid-1960's, some version of capture theory was the 

conventional wisdom.  And capture theory implicitly become accepted by key members of the judiciary as 

well....” 

Id.; Clayton P. Gillette & James E. Krier, Risk, Courts and Agencies, 138 U. Pa. L. Rev. 1027, 1065 

(1990).              Administrative power to seize the initiative is especially appealing to anyone who be-

lieves that when public agencies act, they act in the public interest....  Less clear is the source of this public 

point of view, or the basis for believing that agency initiative would necessarily serve it.... [A]n abiding 

faith that outcomes are in the public interest requires an underlying conviction that information and values 

filter into and out of agencies in some evenhanded way.  If, however, risk producers have a comparative 

advantage over risk consumers in getting the administrative ear, then agency decision making might be 
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marred by access bias just as judicial decision making is. 

Id. 

[FN33]. As Professor Mashaw notes in his summary of public choice critiques of “naïve” images of the 

administrative regime: “administrative processes can be understood as the means by which political vic-

tors maintain the gains for successful interest group struggle at the legislative level. Administrative deci-

sion structures are the devices through which legislative principals control the actions of potentially de-

viant administrative agents.” Jerry L. Mashaw, Greed, Chaos, and Governance: Using Public Choice to 

Improve Public Law 12-15 (1997); see also Stewart, supra note 16, at 1687 (noting that “the critique of 

agency discretion as unduly favorable to organized interests-- particularly regulated client firms--has 

sufficient power and verisimilitude to have achieved widespread contemporary acceptance” citing law 

review articles and judicial opinions from the late 1960s and early 1970s). 

 

[FN34]. As Michael Levine notes in his discussion of the phenomenon of regulatory capture: 

               [I]t is demonstrably impossible... to construct a democratically derived and consistent social 

welfare function that will allow one to assert objectively that one outcome is socially preferred over an-

other.... Unless a democratic, consistent aggregation of the preferences of individuals in group is possible, 

there is no objective way to tell what is socially preferred (in the ‘public interest’). 

Michael Levine, Regulatory Capture, in New Palgrave Dictionary of Economics and the Law 267, 268-69 

(3d ed. 1999). 

[FN35]. Indeed, a determination that the “private” interest of a regulated entity are consonant with a 

broader public interest should not be immediately suspect, and could fit quite neatly within the proper 

range of agency determination in support of its determination of where, exactly, the public interest lay. See 

generally Michael E. Levine & Jennifer L. Florence, Regulatory Capture, Public Interest and the Public 

Agenda: Toward a Synthesis, 6 J.L. Econ. & Org. 167 (discussing competing theories of how agencies 

determine what constitutes the “public interest”). See also Seidenfeld, supra note 11, at 474-79 (describing 

problems rising from idiosyncratic agency values). 

 

[FN36]. Dion Casey, Agency Capture: The USDA's Struggle to Pass Food Safety Regulations, 7 Kan. J.L. 

& Pub. Pol'y 142, 142 (1998). See Stewart, supra note 16, at 1686. 

               Limited agency resources imply that agencies must depend on outside sources of information, 

policy development, and political support.  This outside input comes primarily from organized interests, 

such as regulated firms, that have a substantial stake in the substance of agency policy and the resources to 

provide such input. By contrast, the personal stake in agency policy of an individual member of an un-

organized interest, such as a consumer, is normally too small to justify such representation. 

Id. 

[FN37]. Bradford C. Mank, Superfund Contractors and Agency Capture, 2 N.Y.U. Envtl. L.J. 34, 54 

(1993). See Stewart, supra note 16, at 1686. 

               The resources - in terms of money, personnel, and political influence - of the regulatory agencies 

are limited in comparison to those of regulated firms.  Unremitting maintenance of an adversary posture 

would quickly dissipate agency resources.  Hence, the agency must compromise with the regulated in-

dustry if it is to accomplish anything of significance. 

Id. 

[FN38]. Merrill, supra note 19, at 1053; see Wiley, supra note 28, at 724. 
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               In many political situations, each member of a group benefits from successful joint action irre-

spective of that member's own participation.  Thus, if the group is large, individual members have little 

incentive to participate because participation is personally costly and contributes little to the group's 

chances for successful joint action.  Small groups encounter fewer of such problems.  If group members 

behave in this rational self-interested manner, then ‘there is a systematic tendency for exploitation of the 

great by the small’; less numerous, more intensely concerned special interests can predictably outmatch 

more numerous, more mildly concerned consumer or ‘public’ interests in legislative or regulatory fora - 

even though the actions of special interests imposed a net loss on society. 

Id. at 724-25 (quoting M. Olson, The Logic of Collective Action 29 (1965)). 

[FN39]. See Sidney A. Shapiro & Joseph P. Tomain, Regulatory Law and Policy 113 (1998). 

 

[FN40]. See Mashaw, supra note 33, at 127-28. 

 

[FN41]. For a discussion of the limiting effects of APA notice and comment regulations, see Mashaw, 

supra note 33, at 127-28. 

 

[FN42]. Seidenfeld, supra note 11, at 464. 

 

[FN43]. Jerry L. Mashaw & David L. Harfst, The Struggle for Auto Safety 16 (1990). 

 

[FN44]. Merrill, supra note 19, at 1060. 

 


