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[This article discusses the justification for review of agencies by the Office of Information and Regulatory 

Affairs (OIRA) within the Office of Management and Budget (OMB), an arm of the White House.  The 

below excerpts highlights some of the concerns about agencies that may justify OIRA review.] 

. . . . 

 

B. Agency Empire Building 

 

       [One] account that purportedly demonstrates an administrative proclivity for overzealous regulation 

and hence justifies an antiregulatory executive review process [is agency empire building].*1293    Wil-

liam Niskanen, who chaired Reagan's Council of Economic Advisers and worked as an Assistant Director 

at OIRA for two years, is the foremost expositor of the view that high-level agency administrators are bent 

on increasing the size of their agencies by demanding ever larger budgets from the legislature.  On 

Niskanen's view, these larger budgets correlate positively with agencies that are heedless of imposing ever 

larger costs on private actors--in essence, that they regulate “too much.” 

 

       Niskanen argues that empire-building administrators with informational monopolies on the real costs 

of regulatory outputs can generally leverage their informational advantage to hoodwink the legislature 

into providing an inefficiently large budget. [FN201] The implication of this “imperial model” of bu-

reaucratic behavior is that the increased budgetary input will, in turn, result in a suboptimally high level of 

regulatory output. [FN202] . . .  

 

       As Daryl Levinson has convincingly argued, however, Niskanen's imperial model of bureaucratic 

behavior is deeply flawed. [FN204] In his groundbreaking work refuting the widely accepted account of 

governmental empire building, Levinson marshals the political science literature to contest two of 

Niskanen's more problematic assumptions. He first attacks Niskanen's blanket assumption that agency 

administrators will seek to increase the size of their agencies' budgets. Citing to the work of social scien-
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tists, Levinson insists as an initial matter that “[e]ven if most bureaucrats were primarily interested in 

lining their own pockets, the relationship between a larger agency budget and higher salaries or cushier 

working conditions is empirically tenuous.” [FN205] (As the political scientist James Q. Wilson once 

trenchantly noted, “One wonders why Niskanen thinks bureaucrats are so desirous of maximizing their 

budgets if they can enjoy *1294 so few of the fruits.” [FN206]) More fundamentally, however, Levinson 

argues that even if we were to accept that bureaucrats are simple utility maximizers, it is child's play to 

identify different and “[m]ore charitabl[e]” assumptions about what bureaucrats maximize--say, “pro-

tecting the environment, enforcing civil rights, educating children, and the like.” [FN207] 

 

       . . . . 

 

 

C. Excessive Regulatory Caution 

 

       DeMuth and Ginsburg offer another justification for [oversight of agencies by OIRA] . . .: 

“[R]egulation tends to be excessively cautious (forcing investments in risk reduction far in excess of the 

value that individuals place on avoiding the risks involved).” [FN221] On this view, [OIRA oversight] is 

seen as a level-headed recalibrator of costs and benefits, assuring that the regulatory state does not impose 

excessive costs on industry. But why precisely are agencies so risk averse? Although DeMuth and 

Ginsburg assert it as fact, they offer little discussion. Still, the claim is facially plausible for at least three 

reasons--none of which are ultimately satisfactory. 

 

       First, agencies normally err on the side of safety when operating under conditions of scientific un-

certainty.  Several authors have detailed the “compounded conservatism” that results when agencies make 

numerous protective assumptions about risks. [FN222]. Because agency risk assessments are themselves 

premised on “quasi-policy judgments that reflect values about how protective or conservative they should 

be,” [FN223] perhaps *1297 (the argument goes) OIRA should make another quasi-policy judgment and 

adjust the agencies' numbers downward to reflect more “realistic” risk assessments. . . .  

 

 [However,] many of the regulations that OIRA reviews arise out of agencies' statutory mandates 

to err on the side of caution. [FN229] For example, virtually all of the statutes that EPA administers re-

quire the agency to adopt a “margin of safety” when regulating [FN230]--and OIRA reviews more rules 

from EPA than from any other agency. [FN231] Similar requirements appear in the organic statutes of 

other agencies; for example, OSHA must promulgate regulations to ensure that “no employee will suffer 

material *1298 impairment of health or functional capacity.” [FN232] It would flout Congress for OIRA 

to combat “conservative” assumptions required by statute. 

 

      . . . . 

 

 

       The third reason that agencies might be overly cautious is that, as Justice Stephen Breyer and others 

have noted, public perceptions of risk often differ materially from expert assessments.  In particular, 

people rely on rules-of-thumb, or heuristics, that lead them to give greater prominence to unusual risks 
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than to everyday risks, to have a greater moral obligation toward family members and friends than to 

strangers, to distrust experts, to be reluctant to change their minds, and to have difficulty understanding 

the mathematical probabilities involving risk. [FN236] On this account, agencies, responding to public 

paranoia, will zealously work to avert certain highly prominent risks, thereby imposing greater costs on 

industry than would be justified on strict cost-benefit grounds. The paradigm case on this view is nuclear 

power, which experts regard as very safe and yet which the public greatly distrusts. [FN237] A one-way 

OIRA review process that could temper regulatory responses to unwarranted public fears might therefore 

be appropriate. 

 

       Underlying this story, however, is an unsubstantiated assumption that heuristics only serve to mag-

nify public fears of highly prominent risks.  But heuristics also serve to dampen fears about risks that 

perhaps ought to be regulated more stringently.  Although people are generally not concerned about the 

risks of indoor radon, for example, it is abundantly clear to experts that they should be. [FN238] If public 

perceptions do correlate with agency regulations--and there is some reason to believe they do 

[FN239]--then we would expect that a lack of public pressure would correlate with a lack of agency reg-

ulation. Hence radon regulation is an area of “high risk” but “low EPA effort.” [FN240] . . .  

 

D. Mission Identification and “Going Native” 

 

       Perhaps the fear of regulatory overzealousness reflects a different stereotype about bureaucratic be-

havior.  Perhaps “a government agency . . . will invariably wish to spend ‘too much’ on its goals” [FN241] 

not because of public choice theory, or because of some misguided adherence to the precautionary prin-

ciple, but simply because it is the nature of regulators to regulate. On this view, it would be appropriate for 

OIRA to check the proregulatory impulses of well-intentioned but misguided governmental employees. 

 

       1. Mission Identification.--This theory can be articulated most convincingly with reference to a theory 

of mission identification, whereby government administrators will seek employment at an agency because 

of an ideological identification with that agency's mission. [FN242] Thus ardent environmentalists will 

apply to work at EPA; labor supporters will go to OSHA; and consumer protection advocates will seek 

refuge at the Consumer Product Safety Commission (CPSC). The unabashedly “proregulation” ideologies 

of those civil servants (so the story goes) will lead to ever broader and more intrusive regulations. Alt-

hough there is no systematic empirical support for the view that proregulatory ideology biases agency 

outputs, neither is there evidence to the contrary [FN243]--so commentators rely on proxies, pointing to 

studies showing that a large majority of civil servants self-identify as Democrats. [FN244] 

 

       The main virtues of this ideology story are its simplicity, the difficulty of disproving it, and its 

adaptability.  Any adverse regulatory decision can be explained away as the result of bureaucratic bias, 

and such complaints are likely to be taken quite seriously by both politicians and the public. [FN245] But 

the account does not stand up to serious scrutiny. To begin with, it is premised on the implausible as-

sumption that ideology is the dominant motivator of agency bureaucrats. As Wilson has argued, however, 

the psychological*1301 literature undercuts the view that ideology or beliefs or attitudes explain much 

about how bureaucrats in the trenches actually operate. [FN246] This is only natural: The factors that 

motivate bureaucrats on a day-to-day basis are not normally so abstract as “ideology,” but are more often 
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the mundane (and personally more salient) concerns relating to career advancement, producing a quality 

work product, and abiding by professional and ethical norms. “When we realize that attitudes must 

compete with incentives for influence over our behavior, it is not surprising that attitudes often lose out to 

the rewards we seek or the penalties we try to avoid.” [FN247] Ideology enters, if at all, on the margins. 

 

       Moreover, career civil servants presumably understand that the quality and efficacy of whatever 

regulations they implement will turn on the level of cooperation they receive, both pre- and postimple-

mentation, from the regulated industry--and that they are likely to lose political allies rapidly if they are 

seen as imposing improvidently high costs.  For this reason, an ardent environmentalist might still be quite 

careful to strike a fair balance between costs and benefits; her ideological leanings may influence, but are 

unlikely to dictate, her eventual policy decision. 

 

. . . . 

 

       Again, we do not want to overstate our claim.  It is undoubtedly true that most of EPA's employees 

identify strongly with the environmental *1302 mission of the agency, and the same can be said of many 

of the health-and-safety agencies that impose large costs on the private sector. But the ideological leanings 

of bureaucrats are likely to be tempered by professional norms and agency culture, and it is not the case (as 

some critics appear to assume) that their political beliefs will translate cleanly into regulatory policy. 

 

       . . . . . 
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