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Licensing & Tech. Transfer
Module 7
Copyright Licenses
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Illustrative Works - § 102

1) literary works
• including non-literal elements such as structure, organization and sequence, but not 

extending to names, titles and slogans; the less developed a literary character, the 
less it can be copyrighted

2) musical works, including any accompanying words
3) dramatic works, including any accompanying music
4) pantomimes and choreographic works

• Protection extends to written or otherwise fixed instructions for performing a work of 
art

5) pictorial, graphic, and sculptural works
• Useful article doctrine poses a significant limitation on the scope of protection; scope 

of protection runs with degree to which author has delineated the subjects of the 
work; In some cases, such as photographs, drawings and maps, the limited range of 
expressive choices necessarily limits the scope of protection

6) motion pictures and other audiovisual works
7) sound recordings
8) architectural works

• New category after Berne implementation in US law; pictorial representations 
permitted (if building visible from a public place); alterations and destruction allowed, 
regardless of 106(2)
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Illustrative Works - § 102
1) literary works
2) musical works, including any accompanying words

• Work must be original in its melody, harmony or rhythm, individually or in 
combination.
• But, rhythm is the least likely aspect in which originality may be manifested

• Non-dramatic musical compositions are subject to a compulsory license once 
released to the public – “cover license” under § 115 

3) dramatic works, including any accompanying music
4) pantomimes and choreographic works
5) pictorial, graphic, and sculptural works
6) motion pictures and other audiovisual works
7) sound recordings

• Since 1972, sound recordings are protectable independently of the musical, 
dramatic, or literary works which are recorded; they are a separate work; does not 
include sounds accompanying a motion picture or audiovisual work; no 
mechanism such as the “cover license;” embodied in a “phonorecord”

• No general public performance right 
• Sometimes not clear who the “author” of a sound recording is; singer, band, studio 

engineer? – typically handled by contract
8) architectural works
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Illustrative Works - § 102
1) literary works
2) musical works, including any accompanying words
3) dramatic works, including any accompanying music

• one that portrays a story by means of dialog or acting and [that] is intended to be 
performed.  It gives direction for performance or actually represents all or a 
substantial portion of the action as actually occurring rather than merely being 
narrated or described

4) pantomimes and choreographic works
5) pictorial, graphic, and sculptural works
6) motion pictures and other audiovisual works

• AV works
• series of related images which are intrinsically intended to be shown by the use 

of machines . . . together with accompanying sounds, if any . . .
• Motion pictures

• A subset of AV works – “audiovisual works consisting of a series of related 
images which, when shown in succession, impart an impression of motion, 
together with accompanying sounds, if any”

7) sound recordings
8) architectural works
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Derivative Works; Compilations
is “based upon one or more preexisting works . . . [and is any] form in 
which a work may be recast, transformed, or adapted”
Examples include:

translation, musical arrangement, dramatization, fictionalization, motion 
picture version, sound recording, art reproduction, abridgment, 
condensation
a work consisting of editorial revisions, annotations, elaborations, or other 
modifications which, as a whole, represent an original work of authorship

Compilations
a work formed by the collection and assembling of preexisting materials 
or of data that are selected, coordinated, or arranged in such a way that 
the resulting work as a whole constitutes an original work of authorship. 
The term ''compilation'' includes collective works
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Exclusive Rights in © Works - § 106
Subject to sections 107 through 121, the owner of 
copyright under this title has the exclusive rights to do and 
to authorize any of the following:

(1) to reproduce the copyrighted work in copies or phonorecords 
[material object in which sound is fixated . . .];
(2) to prepare derivative works based upon the copyrighted work;
(3) to distribute copies or phonorecords of the copyrighted work to 
the public by sale or other transfer of ownership, or by rental,
lease, or lending;
(4) in the case of literary, musical, dramatic, and choreographic 
works, pantomimes, and motion pictures and other audiovisual 
works, to perform the copyrighted work publicly;
(5) in the case of literary, musical, dramatic, and choreographic 
works, pantomimes, and pictorial, graphic, or sculptural works, 
including the individual images of a motion picture or other 
audiovisual work, to display the copyrighted work publicly; and
(6) in the case of sound recordings, to perform the copyrighted 
work publicly by means of a digital audio transmission 
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Edgar Rice Burroughs, Inc. v. Metro-Goldwyn-Mayer, 
Inc.  (Cal. Ct. Appeals 1962)

Time of original movie
Time of remake
In remaking the “photoplay,”
changes that are not material 
are, by implication, allowed in 
order to effect ability to have 
remake be substantially based 
on the original
Trial level result
Appellate result
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Edwin Kennedy v. National Juvenile Detention Assn. & 
Illinois Juvenile Justice Commission  (7th 1999)

What deliverable did 
Kennedy generate and 
what did NJDA do with it?
Dist Ct. result
Appellate Ct. result
Dissent

Where activities supported by this contract produce original computer programs (the 
term computer programs includes executable computer programs and supporting 
data in any form), writing, sound recordings, pictorial reproductions, drawing or 
other graphical representations and works of any similar nature, the government has 
the right to use, duplicate and disclose, in whole or in part, such materials in 
any manner for any purpose whatsoever and have others do so. If the material is 
copyrightable, Edwin Kennedy may copyright such, but the government reserves a 
royalty-free non-exclusive and irreversible license to reproduce, publish, and 
use such materials in whole or in part and to authorize others to do so. (emphasis 
added)
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Boosey & Hawkes Music Publishers, Ltd. v. Walt Disney 
Company (2nd 1998)

What did B&H’s predecessor in 
copyright interest license to 
Disney, and how did Disney use 
the work?
Preferences for construction of 
terms in copyright licenses?

Generally
New-use issues

Video format issue
ASCAP condition issue

The right to record the musical composition as covered by 
this agreement is conditioned upon the performance 
of the musical work in theaters having valid licenses 
from the American Society of Composers, Authors 
and Publishers, or any other performing rights society 
having jurisdiction in the territory in which the said 
musical composition is performed.
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Kirke La Shelle Company v. Paul Armstrong Company  
(NY Appeals Ct. 1933)

Work at issue
Rights at issue for monetizing the work to pay the 
debt
KLSC theories of breach of settlement K

Talkie rights included in K language
Violation of covenant to submit for approval before 
contracts affecting the title of the dramatic rights in the 
work, or
General non-derogation implied covenant

Trial Ct. result
Appellate result
“Court of Appeals of NY” result
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Contemporary Mission, Inc. v. Famous Music 
Corporation  (2d 1977)

Work at issue
Agreements between Contemporary and Famous
Events leading to breach
Jury determinations
Issues on appeal

Inadequate promotion
Nonperformance of duties

Lost profits damages issue
Work rose from “no. 80” to “no. 61” on Hot Soul’s 
Singles chart
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Marsu, B.V. v. Walt Disney Company (9th 1999)
Work at issue
Agreement and Disney obligations

13 half-hour animated films
Best efforts to secure television network commitment
Merchandising campaign
Implied covenant of good faith and fair dealing

Outcome of the commercialization of the work by 
Disney?
Effect of Disney’s notice of termination
Trial level result
Appellate result


