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I. INTRODUCTION 

The 2012 presidential campaign, occurring while the nation 

witnessed rising gasoline prices in the spring of 2012 and then 

falling prices in the summer,1 combined with a continued 

recognition about the need to reduce greenhouse gas emissions, 

has once again propelled a robust discussion about energy 

independence.  This makes the topic for this year’s symposium, 

American Energy Independence: An “All of the Above” Strategy 
for Our Energy Policy, quite propitious.  Polls suggest that 

Americans are worried about energy availability, whatever that 

means.2  For instance, Chevron’s CEO has urged the Obama 

Administration to expand offshore oil and gas drilling.3  Oil, after 

all, feeds our massive transportation sector, which accounts for 

approximately 70% of the nation’s oil consumption.4  And the 

price of oil is the dominant factor affecting gasoline prices, which 

became a political issue when the price at the pumps climbed 

higher.5  American consumers, after all, spend more money on 

gasoline per year than they do for electricity, natural gas or 

heating oil.6  Former Vice Presidential candidate Sarah Palin’s 
                                                             
  1. See Brady Dennis, Gas Prices Expected to Fall Further Heading into 
Summer, WASH. POST, May 28, 2012, available at 
http://www.washingtonpost.com/business/economy/gas-prices-expected-to-fall-further-

heading-into-summer/2012/05/28/gJQAjc9TxU_story.html; Steven Mufson, $4 Gas 
Reinforces Trend Toward Lower U.S. Fuel Consumption, WASH. POST, April 17, 2012, 

available at http://www.washingtonpost.com/business/economy/4-gas-reinforces-trend-

toward-lower-us-fuel consumption/2012/04/17/gIQANm4BPT_story.html 

  2. Trevor Houser & Shashank Mohan, AMERICA’S ENERGY SECURITY 

OPTIONS, PETERSON INSTITUTE FOR INTERNATIONAL ECONOMICS: POLICY BRIEF 2 (June 

2011). 

  3. Obama Could Do More to Lower Gas Prices, Chevron CEO Says, E&E 

NEWS, March 15, 2012, available at http://www.eenews.net/energywire/2012/03/15/8. 

  4. Christopher R. Knittel, Reducing Petroleum Consumption from 
Transportation, 26 J. OF ECON. PERS. 93 (2012). 

  5. Clifford Krauss & John M. Broder, Deepwater Oil Drilling Picks Up 
Again As BP Disaster Fades, N.Y. TIMES, March 4, 2012, available at 

http://www.nytimes.com/2012/03/05/business/deepwater-oil-drilling-accelerates-as-bp-

disaster-fades.html?pagewanted=all (“Domestic oil and gas prices are emerging as 

important issues in the presidential campaign.  While candidates have sparred over the 

reasons for rising prices, there is little disagreement over the call for more drilling, 

onshore and offshore.”). The Energy Information Administration is now attempting to 

build a model illustrating the factors affecting the price per barrel of oil.  See 

http://www.eia.gov/finance/markets/index.cfm?v=y.  But economists find little statistical 

correlation between the price at the pump and U.S. domestic oil production.  Boosting 
U.S. Drilling Doesn’t Bring Down Pump Prices, E&E NEWS, March 21, 2012 (on file with 

author).  The Obama Administration nevertheless has explored ways to avert market 

manipulation that might affect gasoline prices.  See Steven Mufson, Obama Proposes 
Steps to Boost Oversight of Oil Markets, WASH. POST, April, 17, 2012, available at 
http://www.washingtonpost.com/business/economy/obama-to-take-steps-to-boost-
oversight-of-oil-markets/2012/04/17/gIQArwQxNT_story.html. 
  6. Hunt Allcott & Michael Greenstone, Is There an Energy Efficiency 

 

http://www.washingtonpost.com/business/economy/gas-prices-expected-to-fall-further-heading-into-summer/2012/05/28/gJQAjc9TxU_story.html
http://www.washingtonpost.com/business/economy/gas-prices-expected-to-fall-further-heading-into-summer/2012/05/28/gJQAjc9TxU_story.html
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mantra of “drill, baby, drill,” therefore, continues to resonate 

today in many circles.7  Indeed, when the two 2012 presidential 

candidates sparred over energy policy, energy independence and 

increased U.S. oil production  became a dominant part of the 

Republican Party platform and has since become a critical 

component of President Obama’s energy program for his second 

term.8 

 

 For the first time since the end of the Cold War, the 

United States can legitimately have a conversation about energy 

independence.9  Energy independence generally is a surrogate for 

increased domestic petroleum production, and until recently this 

illusive goal was more political rhetoric than reality.  During the 

spring of 2012, the New York Times reported that “[a]cross the 

country, the oil and gas industry is vastly increasing production, 

reversing two decades of decline.”10  The United States, which 

today imports more oil from Canada and Mexico than from the 

Middle East, is no longer acutely dependent upon oil from 

politically unstable nations.11  Of course, no consensus surrounds 
                                                                                                                                             
Gap?, 26 J. ECON. PERSP. 3, 5 (2012) (using 2007 Bureau of Labor Standards statistics). 

  7. Cf. Paul Krugman, Natural Born Drillers, N.Y. TIMES, March 15, 

2012, available at http://www.nytimes.com/2012/03/16/opinion/krugman-natural-born-

drillers.html. 

  8. See Ashley Parker, Romney Unveils Plan for Energy Independence, 

N.Y. TIMES, Aug. 23, 2012, available at 
http://thecaucus.blogs.nytimes.com/2012/08/23/romney-unveils-plan-for-energy-

independence/; see also Amy Gardner & Rosalind S. Helderman, Obama, Romney 
Campaigns Shift to Debate Over Energy, WASH. POST, Aug. 14, 2012, available at 
http://www.washingtonpost.com/politics/wind-energy-will-be-obama-focus-today-in-

iowa/2012/08/14/11026ea4-e615-11e1-936a-b801f1abab19_story.html; Robert B. Semple, 

Jr., Romney’s Energy Plan, N.Y. TIMES BLOG, Aug. 24, 2012, available at 
http://takingnote.blogs.nytimes.com/2012/08/24/romneys-energy-plan/; REPUBLICAN 

GOVERNORS PUBLIC POLICY COMMITTEE, AN ENERGY BLUEPRINT FOR AMERICA: POLICY 

SOLUTIONS FOR A NEW ENERGY ECONOMY (Aug. 2012), available at http://rgppc.com/an-

energy-blueprint-for-america-policy-solutions-for-a-new-energy-economy/.  Presidential 

candidate Romney is reported to have said that energy independence is possible within a 

decade.  Kassie Hunt, Romney promises energy independence by 2021, THE WASH. TIMES 

ONLINE, Aug. 14, 2012, available at 
http://www.washingtontimes.com/news/2012/aug/14/republican-ticket-faces-growing-

pains-dems-attack/. 

  9. Energy independence is distinct from energy security; the latter 

reflects the relationship between oil’s influence on our economy and the corresponding 

realization that global forces influence domestic price stability and drive the price of oil, 

regardless of where it is produced.  See On Point, SAFE’s Ori Says Energy Independence 
a Myth, E&E TV, May 10, 2012, available at http://www.eenews.net/tv/transcript/1525. 

  10. Clifford Krauss & Eric Lipton, U.S. Inches Toward Goal of Energy 
Independence: Friendly Policies Help Oil and Gas Industry Lift Output as Consumption 
Falls, N.Y. TIMES, March 23, 2012, A-1. 

  11. Canada and Mexico are two of the top three suppliers of U.S. imported 

crude oil, although increased imports from Saudi Arabia and Kuwait might occur as an 

offset for declining imports from Mexico and Venezuela (unless increased Canadian 

imports occur).  See Clifford Krauss, U.S. Reliance on Saudi Oil Heads Back Up, N.Y. 
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the reasons underlying the recent surge in petroleum production: 

some emphasize the Administration’s efforts to encourage 

onshore and offshore production on federal lands, while others 

assert that increased production is because of new technologies 

and greater development on state and private lands.12 

 

 Either way, increased domestic petroleum production is 

embedded in President Obama’s “all of the above” energy 

strategy,13 with development from the Outer Continental Shelf 

(OCS) a prominent aspect of that strategy.  In his January 2012 

State of the Union Address, President Obama announced that his 

administration was moving forward with opening approximately 

75% of our nation’s offshore resources for development, and that 

the next lease sale would make 38 million acres available and 

could result in the production of 1 billion barrels of oil and about 

4 trillion cubic feet (Tcf) of natural gas.  Industry argues that this 

is insufficient, while others warn that the BP oil spill suggests 

that we should proceed much more cautiously before expanding 

our oil production from deep wells off our nation’s coasts.14  The 

governors of Alaska, Louisiana, Mississippi, Texas and Virginia 

                                                                                                                                             
TIMES, Aug. 16, 2012, available at http://www.nytimes.com/2012/08/17/business/energy-

environment/us-reliance-on-saudi-oil-is-growing-again.html?pagewanted=all.   Between 

2010 and 2011, the United States reduced imports by 10%, or by approximately 1 millions 

barrels per day.  See Energy, Climate Change, and Our Environment, 

TheWhiteHouse.Gov, http://www.whitehouse.gov/energy (last visited Nov. 16, 2012) (April 

7, 2012 webpage comment).  And the International Energy Agency predicts that U.S. oil 

imports will decline dramatically over the next decade, and might become the world’s 

larges oil producer by 2017.  See Lynn Garner, IEA Sees Strong Growth for Renewables; 
U.S. Oil Production to Top Saudi Arabia’s, BNA DAILY ENVT., Nov. 14, 2012 (on file with 

author). 

  12. Both Sides Have Merits and Demerits in Energy Debate, PUB. LANDS 

NEWS, March 23, 2012, at 1-3 (on file with author).  In August 2012, an Obama 

Administration official testified that most of the increased production shifted to state and 

private lands containing the richest plays.  See Phil Taylor, Admin Officials to Defend 
Discrepancies in Public vs. Private Production at Hearing Today, E&E NEWS, Aug. 2, 

2012, available at http://www.eenews.net/EEDaily/2012/08/02/7. See generally MARC 

HUMPHRIES, CONGRESSIONAL RESEARCH SERVICE, U.S. CRUDE OIL PRODUCTION IN 

FEDERAL AND NON-FEDERAL AREAS, R42432 (March 20, 2012).  At the request of Paul 

Ryan (R-W), the Republican Party Vice-Presidential candidate, the Congressional Budget 

Office reports that, if most federal lands were opened for exploration and development, 

the United States could generate $150 billion over the next decade.  CONGRESSIONAL 

BUDGET OFFICE, POTENTIAL BUDGETARY EFFECTS OF IMMEDIATELY OPENING MOST 

FEDERAL LANDS TO OIL AND GAS LEASING (Aug. 2012). 

  13. See FACT SHEET, OBAMA ADMINISTRATION’S ALL-OF-THE-ABOVE 

APPROACH TO AMERICAN ENERGY, March 21, 2012, available at 

http://www.whitehouse.gov/sites/default/files/email-

files/fact_sheet_obama_administration_92s_all_of_the_above_a_windows_approach_to_a

merican_energy.pdf.  

  14. Anthony E. Ladd, Pandora’s Well: Hubris, Deregulation, Fossil Fuels, 
and the BP Oil Disaster in the Gulf, XX(X) AM. BEH. SCI. 1 (2011). 
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have urged the Administration to accelerate the pace and level of 

exploration and development, including opening up even more 

acreage and areas to leasing.15 

 

 The issue then becomes the OCS’s place in our nation’s 

energy policy portfolio.  To date, the conversation about the OCS 

has been dominated by a focus on environmental and safety 

issues and the ability of the former Minerals Management 

Service (MMS) to administer and monitor the offshore leasing 

program.16  While this is not surprising following the BP 

Macondo well blowout, these are not new issues and 

unfortunately obscure the need for broader dialogue.  Indeed, the 

adequacy of environmental review has followed the program from 

its inception.17  What has been conspicuously absent from the 

                                                             
  15. Outer Continental Shelf Governors Coalition, Letter of March 13, 

2012, available at http://consumerenergyalliance.org/wp/wp-

content/uploads/2012/03/OCSGC-Letter-to-President_March-2012_Final.pdf; see also 

Outer Continental Shelf Governors Coalition, Letter of Aug. 8, 2012 (on file with author).  

Conversely, house Democrats have voiced concerns over potential OCS activities in the 

Arctic.  Alan Kovski, Democrats, Republicans Pull Administration in Opposite Directions 
on Offshore Leasing, BNA DAILY ENVT., Aug. 15, 2012 (on file with author). 

  16. See, e.g., WILLIAM R. FREUDENBURG, ROBERT GRAMLING, BLOWOUT IN 

THE GULF: THE BP OIL SPILL DISASTER AND THE FUTURE OF ENERGY IN AMERICA (2011); 

LOREN C. STEFFY, DROWNING IN OIL: BP AND THE RECKLESS PURSUIT OF PROFIT (2011); 

Hope M. Babcock, Risky Business: Generation of Nuclear Power and Deepwater Drilling 
for Offshore Oil and Gas, 37 COLUM. J. ENVTL. L. 63 (2012); Edward B. Barbier, Coastal 
Wetland Restoration and the Deepwater Horizon Oil Spill, 64 VAND. L. REV. 1821 (2011); 

Rebecca M. Bratspies, A Regulatory Wake-Up Call: Lessons from BP’s Deepwater Horizon 
Disaster, 5 GOLDEN GAT U. ENVTL. L. J. 7 (2011); Daniel A. Farber, The BP Blowout and 
the Social and Environmental Erosion of the Louisiana Coast, 13 MINN. J. L. SCI. & TECH. 

37 (2012); Erin O’hara O’Connor, Organizational Apologies: BP as a Case Study, 64 VAND. 

L. REV. 1959 (2011); Kenneth M. Murchison, Liability Under the Oil Pollution Act: 
Current Law and Needed Revisions, 71 LA. L. REV. 917 (2011); Hari M. Osofsky, 

Multidimensional Governance and the BP Horizon Oil Spill, 63 FLA. L. REV. 1077 (2011); 

Symposium, Learning from Disaster: Lessons for the future from the Gulf of Mexico, 38 

B.C. ENVTL. AFF. L. REV. 219 (2011); Symposium, Blowout: Legal Legacy of the Deepwater 
Horizon Catastrophe, 17 ROGER WILLIAMS U. L. REV. 81 (2012); Symposium, Looking 
Beyond the Deepwater Horizon, 36 WM. & MARY ENVTL. L. & POL’Y REV. 1 (2011); 

Symposium, Deep Trouble: Legal Ramifications of the Deepwater Horizon Oil Spill, 85 

TUL. L. REV. 889 (2011); Symposium, Big Oil, Big Consequences, and the Big Unknown: 
Exploring the Legal, Regulatory, and Environmental Impact of the Gulf Oil Spill,  74 ALB. 

L. REV. 489 (2011). 

  17. Before the BP spill, the Government Accounting Office suggested that 

the Alaska Regional Office for MMS was not adequately implementing NEPA.  GAO, 

GAO-10-276, OFFSHORE OIL AND GAS DEVELOPMENT: ADDITIONAL GUIDANCE WOULD 

HELP STRENGTHEN THE MINERALS MANAGEMENT SERVICE’S ASSESSMENT OF 

ENVIRONMENTAL IMPACTS IN THE NORTH ALEUTIAN BASIN (2010).  The D.C. Circuit had 

found aspects of the environmental review for OCS activities off the Alaska coast 

inadequate, when parties challenged the MMS’s 5-year plan.  Ctr. for Biological Diversity 

v. Dep’t of Interior, 563 F.3d 466 (D.C. Cir. 2009).  The Ninth Circuit had similarly 

expressed concern with aspects of the environmental analysis for OCS activities in the 

Alaska region.  See Alaska Wilderness League v. Kempthorne, 548 F.3d 815 (9th Cir. 

2008), withdrawn and vacated by 559 F.3d 916 (9th Cir. 2009), superseded by 571 F.3d 
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conversation, however, is any meaningful review of the program’s 

structure and underlying assumptions.  The modern offshore 

leasing program emerged in the 1970s out of our country’s energy 

crisis, and it has since been animated by a desire to lease as 

much acreage as possible, unless environmental or other issues 

constrain where acreage is leased and how much acreage should 

be leased.  But whether the structure and assumptions guiding 

the development of the OCS adequately incorporate a fluctuating 

and optimal national energy policy is unclear—or at least 

remains obfuscated by an emphasis on other issues. 

 

 This article attempts to precipitate a much-needed 

conversation on the role of the OCS in a national energy policy.  

Part II of the article briefly reviews the Act and its multi-staged 

process, exploring how, since the early 1980s, the principal focus 

of the program has been the desire to lease as much acreage as 

possible.  Part II further illustrates how this approach to 

accelerated leasing has diminished any effective role for affected 

state governments, contrary to Congress’ intention.  Part III then 

explores the illusory role of the OCS in energy policy, and the 

problematic expectation of Congress that the Department of the 

Interior can assess the nation’s energy needs every five years.  

The conclusion suggests that, instead of the current approach to 

OCS leasing, Congress should consider removing the 

requirement for the five-year plan and replacing it with the 

                                                                                                                                             
859 (9th Cir. 2009).  Those involved in Louisiana’s challenge to Lease Sale 200, after 

hurricane Katrina, became aware of the many problems with the way in which 

environmental analyses were cut and pasted from prior documents and how little new 

critical information was generated.  See Blanco v. Burton, No. Civ. 06-3813, 2006 WL 

2366046 (E.D. La. Aug. 14, 2006) (unpublished).  See generally Sam Kalen et al., 

Lingering Relevance of the Coastal Zone Management Act to Energy Development in Our 
Nation’s Waters?, 24 TUL. ENVT. L. J. 73 (2010); Ryan M. Seidemann & James G. Wilkins, 

Blanco v. Burton: What Did We Learn From Louisiana’s Recent OCS Challenge?, 25 PACE 

ENVTL. L. REV. 393 (2008).  But adequacy of environmental review dates far back.  See 

Natural Res. Def. Council v. Hodel, 865 F.2d 288 (D.C. Cir. 1988); Massachusetts v. Watt, 

716 F.2d 946 (1st Cir. 1983); California v. Watt, 712 F.2d 584 (D.C. Cir. 1983); California 

v. Watt, 668 F.2d 1290 (D.C. Cir. 1981); Massachusetts v. Clark, 594 F. Supp. 1373 (D. 

Mass. 1984).  For instance, after litigation involving the adequacy of the EIS for OCS 

leasing in Georges Bank, the National Research Council, at the request of the United 

States, concluded that DOI’s EIS was inadequate.  See THE ADEQUACY OF 

ENVIRONMENTAL INFORMATION FOR OUTER CONTINENTAL SHELF OIL AND GAS DECISIONS: 

GEORGES BANK (1991); see also NATIONAL RESEARCH COUNCIL, THE ADEQUACY OF 

ENVIRONMENTAL INFORMATION FOR OUTER CONTINENTAL SHELF OIL AND GAS DECISIONS: 

FLORIDA AND CALIFORNIA (1989).  Also, it appears that MMS has not always complied 

with Congress’s specific directive in the OCSLA to prepare every three years (originally 

every year) a cumulative impact analysis and submit a report to Congress.  16 U.S.C. § 

1346(b), amended by Department of Defense Appropriations Act of 1996, Pub. L. No. 104-

66, § 1082(b), 109 Stat. 707. 722 (1995).   
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authority to engage in oil and gas leasing pursuant to OCS 

management planning.  Decisions about leasing could then occur 

under the auspices of a more structured energy policy review. 

II.  THE OCSLA LEASING PROCESS AND 1978 AMENDMENTS 

 With the 1953 passage of the Submerged Lands Act 

(SLA)18 and then the Outer Continental Shelf Lands Act 

(OCSLA),19 the nation earnestly began to develop the OCS.20  A 

principal objective of the Act was to “promote the orderly 

development of the outer continental shelf.”21  But during the 

1950s and 1960s, comparatively little development occurred.22  

Yet, several factors converged by the early 1970s to warrant 

revisiting our approach toward OCS development.23  To begin 

with, the nation became addicted to oil: the number of 

automobiles escalated exponentially and miles traveled by 

vehicles increased as the Eisenhower interstate highway system 

developed.  The environmental movement also emerged as a vital 

                                                             
  18. 43 U.S.C. §§1301–1315 (2006). 

  19. 43 U.S.C. §§1331–1356a (2006). 

  20. Carolyn R. Langford et al., The Mouse That Roared: Can Louisiana's 
Coastal Zone Management Consistency Authority Play a Role in Coastal Restoration and 
Protection?, 20 TUL. ENVTL. L.J. 97, 107 (2006). 

  21. Robin Kundis Craig, Regulation of U.S. Marine Resources: An 
Overview of the Current Complexity, 19 NAT. RES. & ENV’T. 3, 7 (2004).  See generally 

Frank J. Barry, Part IV The Administration of Laws for the Exploration of Offshore 
Minerals in the United States, 1 NAT. RES. L. 38 (1968); Raymond C. Coulter, The Outer 
Continental Shelf Lands Act – Its Adequacies and Limitations, 4 NAT. RES. L. 725 (1971); 

Robert B. Krueger, The Background of the Doctrine of the Continental Shelf and the 

Outer Continental Shelf Lands Act, 10 NAT. RES. J. 442 (1970); Robert B. Krueger, An 
Evaluation of the Provisions and Policies of the Outer Continental Shelf Land Act, 10 

NAT. RES. J. 763 (1970); Robert B. Krueger, The Background of the Doctrine of the 
Continental Shelf and the Outer Continental Shelf Lands Act, 10 NAT. RES. J. 442 (1970); 

John E. Montgomery, The Multiple Use Concept as the Basis of a New Outer Continental 
Shelf Legislative Policy, 62 KY. L. J. 327 (1974).  For the history surrounding the disputes 

between the United States and coastal states over the ownership of offshore resources, 

see, e.g., Oliver L. Stone, Legal Aspects of Offshore Oil and Gas Operations, 8 NAT. RES. J. 

478 (1968). 

22.  See Elizabeth Ransom, Wind Power Development on the United 
States Outer Continental Shelf:  Balancing Efficient Development and Environmental 
Risks in the Shadow of the OCSLA, 31 B.C. ENVTL. AFF. L. REV. 465, 475 (2004) (“Under 

the OCSLA of 1953, the federal government leased portions of the OCS under a closed 

system that was in effect controlled by oil companies and the Secretary of the Interior. 

Nevertheless, little OCS development actually occurred from 1953 to 1969, mostly due to 

the lack of technology necessary to extract oil and gas from deeper waters.”). 
23. See E. Edward Bruce, The History, Status and Future of OCS Leasing, 

24A ROCKY MTN. MIN. L. INST. 1 (1989)(“After the nation experienced the disruptive 

effects of the first ‘Arab oil boycott,’ the OCS program was ‘accelerated’ by Presidents 

Nixon and Ford to offer far more acreage and thereby make a greater contribution to 

national energy independence. The goals of the accelerated leasing program could be 

achieved only by opening up new ‘frontier’ OCS areas off the Atlantic Coast, Alaska, and 

California, all of which, especially Alaska, were thought to have immense potential.”)  
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aspect of our society, only to be further emboldened by the 

infamous 1969 Santa Barbara oil spill on the OCS.  And then, of 

course, the United States continued to grow dependent on oil, 

and the associated need for imported oil surfaced as a national 

concern when OPEC rose to prominence and the nation 

experienced the 1970s energy crisis.24  The energy crisis 

prompted Congress to examine the OCS program and how it 

might be used more effectively as a component of the nation’s 

energy policy.25  After several years of consideration, Congress 

passed the 1978 Amendments to the OCSLA, and in doing so 

established the current framework for the OCS leasing program.  

Generally, the Amendments focused on (a) increasing the 

economic return to the United States; (b) strengthening economic 

planning; and (c) increasing the role of the coastal states.26 

 

 The 1978 Amendments separate the OCS oil and gas 

program into four stages.  The first and arguably most significant 

phase is the requirement that the Department of the Interior 

develop every five years a leasing plan governing whether, when, 

where, and how it will issue lease sales for the next five years.  

Only leases specifically identified in this five-year plan can then 

be leased during that planning period.27  Second, once the 

Department finalizes a five-year plan, it then may award 

individual leases for those leases (and tracts) specifically 

                                                             
  24. Some commentators argued for aggressive energy development, 

suggesting that states should not be able to block OCS development.  E.g., Kenneth A. 

Rubin, The Role of the Coastal Zone Management Act of 1972 in the Development of Oil 
and Gas from the Outer Continental Shelf: The National Interest in the Siting of 
Production and Transmission Facilities in the Atlantic Coastal Zone, 8 NAT. RES. L. 399 

(1976). 

25. See Bruce supra note 23 (“The 1974 accelerated leasing program, 

coupled with heightened national concern with environmental issues, resulted in a 

reassessment by Congress of the adequacy of the OCSLA as a legislative framework for 

the OCS program.”) 
  26. See generally Robert B. Krueger & Louis H. Singer, An Analysis of the 

Outer Continental Shelf Lands Act Amendments of 1978, 19 NAT. RES. J. 909 (1979); 

Russell O. Jones et al., The Outer Continental Shelf Lands Act Amendments of 1978, 19 

NAT. RES. J. 885 (1979); Robert Wiygul, The Structure of Environmental Regulation on 
the Outer Continental Shelf, 12 J. ENERGY, NAT. RES. & ENVTL LAW 785 (1992).  For an 

article by two respected Department of Justice attorneys on the environmental aspects of 

the OCS program, see William Cohen & Jack Haugrud, Environmental Considerations in 
Outer-Continental Shelf Oil and Gas Leasing in the United States, 3 TULANE ENVTL. L.  J. 

1 (1990). 

  27. M-36983, WHAT ARE “SIGNIFICANT” REVISIONS IN THE FIVE-YEAR 

OUTER CONTINENTAL SHELF (OCS) OIL AND GAS LEASING PROGRAM? (Feb. 12, 1996), 

available at http://www.doi.gov/solicitor/opinions/M-36983.pdf. 
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included in a five-year leasing plan.  It awards leases to the 

“highest qualified bidder or bidders by competitive bidding.”28 

 

Third, once the Department awards a lease, the lessee may, 

upon application and approval, undertake exploration and 

subsequently, at the fourth stage, development activities in 

particular areas.29 The OCSLA directs the Secretary to approve 

an exploration plan if it is consistent with the governing 

requirements, and the Secretary can only deny a consistent plan 

upon a determination that the proposed activity “would probably 

cause serious harm or damage to life . . ., property, to any 

mineral . . ., to the national security or defense, or to the marine, 

coastal, or human environment.”30 The Department, for instance, 

approved BP’s exploration plan for Macondo Well in the Gulf 

without preparing any NEPA document.31  In the Arctic, 

conversely, years of considerable litigation lapsed before Shell 

                                                             
  28. 43 U.S.C. § 1337(a)(1) (2006).  Leases are for “tracts” not exceeding 

5,760 acres, “unless the Secretary finds that a larger area is necessary to comprise a 

reasonable economic production unit.”  43 U.S.C. § 1337(b) (2006).  For regulations 

governing leasing, see 30 C.F.R. § 256.1 et seq. (2011). 

29.  Exploration activities are far from benign, and they can occur with 

anywhere from little to heightened scrutiny. 
  30. 43 U.S.C. § 1334(a)(2)(A)(i) (2006).  The proposed activity also must 

not be susceptible to modification to avoid the impairing condition.  See id. at § 1340(c)(1); 

30 C.F.R. § 550.233 (2011).  BOEM has a short time frame for acting on permit 

applications (43 U.S.C. § 1340(c)(1)), although the enforceability and flexibility of the time 

period escaped significant judicial review when the Fifth Circuit dismissed an appeal from 

a lower court judgment following a settlement.  Ensco Offshore Co. v. Salazar, 478 Fed. 

Appx. 113 (5th Cir. 2012) (unpublished) (per curiam). 

  31. Since the Deepwater Horizon disaster, the use of the categorical 

exclusion (and the failure of NEPA to require a worst case scenario alternative) has 

undergone considerable scrutiny and revision. E.g., COUNCIL ON ENVIRONMENTAL 

QUALITY, REPORT REGARDING THE MINERALS MANAGEMENT SERVICE’S NATIONAL 

ENVIRONMENTAL POLICY ACT POLICIES, PRACTICES, AND PROCEDURES AS THEY RELATE TO 

OUTER CONTINENTAL SHELF OIL AND GAS EXPLORATION AND DEVELOPMENT 22-24 (Aug. 

16, 2010); NATIONAL COMMISSION ON THE BP DEEPWATER HORIZON OIL SPILL AND 

OFFSHORE DRILLING, STAFF PAPER NO. 12, THE NATIONAL ENVIRONMENTAL POLICY ACT 

AND OUTER CONTINENTAL SHELF OIL AND GAS ACTIVITIES (undated); Notice of Intent To 

Conduct a Review of Categorical Exclusions for Outer Continental Shelf Decisions, 75 

Fed. Reg. 62418 (Oct. 8, 2010) (reviewing use of categorical exclusions).  See also Victor B. 

Flatt, The “Worst Case” May be the Best: Rethinking NEPA Law to Avoid Future 
Environmental Disasters, 6 ENVT’L & ENERGY L. & POL’Y J. 181 (2011); Constance L. 

Rogers, Under Extraordinary Circumstance: NEPA Practice Post-Deepwater Horizon, 26 

NAT. RES. & ENVT. 15 (2011).  BOEM now posts exploration plans on its website and 

affords the public a short window for submitting comments.  And courts appear satisfied 

with BOEM’s current approach.  The Fifth Circuit dismissed a lawsuit by environmental 

organizations challenging NEPA compliance for nine exploration activities, as well as 

three Development Operations Coordination Documents (similar to a development and 

production plan).  Gulf Restoration Network, Inc. v. Salazar, 683 F.3d 158, 166 (5th Cir. 

2012) (mootness and exhaustion grounds).   The Eleventh Circuit also recently dismissed 

a claim of insufficient NEPA compliance for EPs.  Defenders of Wildlife v. Bureau of 

Ocean Energy Management, 684 F.3d 1242 (11th Cir. 2012).  
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could begin preparing for exploration activities in the Beaufort 

and Chukchi Seas.32  The final stage is the ability of the lessee to 

engage in development activities: in the Western Gulf, parties 

request approval of a Development Operations Coordination 

Document (DOCD),33 while elsewhere they may request approval 

of a Development and Production Plan (DPP).34 

 A.   Accelerating OCSLA Leasing 

 The 1978 Amendments to the OCLSA accelerated leasing, 

effectively prioritizing energy development over environmental 

considerations.  The goal became to develop and produce oil and 

other natural resources as rapidly as possible to satisfy domestic 

energy needs.35  One court noted that, while the Department 

must consider each of the statutory factors required when 

making leasing decisions, including environmental 

considerations, these factors need not be equally weighed and 

“the Act has an objective—the expeditious development of OCS 

resources.”36 Not surprisingly, therefore, while the Department 

held only about 1.3 lease sales per year from 1954 to 1969, that 

number jumped to about 3.1 lease sales per year from 1970 to 

1979.37  From 1970 to 1980, when compared to the preceding 16 

years, the number of leases increased by more than 50%, with 

over twice as much land offered for lease.38  Despite continued 

                                                             
  32. See Native Village of Point Hope v. Salazar, 680 F.3d 1123 (9th Cir. 

2012).  The New York Times reported that “Shell’s Arctic quest has consumed seven years 

and $4 billion over two presidential administrations, overcoming a raft of environmental 

concerns, the opposition of a wily and unpredictable Inupiat Eskimo leader and the fallout 

from the BP disaster.”  John M. Broder, Clifford Krauss, New and Frozen Frontier Awaits 
Offshore Oil Drilling, N. Y. TIMES, May 23, 2012, available at 
http://www.nytimes.com/2012/05/24/science/earth/shell-arctic-ocean-drilling-stands-to-

open-new-oil-frontier.html?pagewanted=all&_r=0.  Shell’s ordeal prompted the company, 

once it secured the necessary permits, to seek a declaratory judgment against subsequent 

challenges, a strategy that prevailed at the district court.  See Christopher Marraro & 

Peter Whitfield, Defense Through Offense: Securing Rights Through the Declaratory 
Judgment Act, BNA DAILY ENVT. REP., Aug. 20, 2012 (on file with author). 

  33. 30 C.F.R. § 250.201(a)(2011).  For a good summary of the 

considerations animating Congress’ decision to treat some OCS areas differently than 

others for purposes of environmental review of exploration and development plans, see 

NATIONAL COMMISSION ON THE BP DEEPWATER HORIZON OIL SPILL AND OFFSHORE 

DRILLING, THE NATIONAL ENVIRONMENTAL POLICY ACT AND OUTER CONTINENTAL SHELF 

OIL AND GAS ACTIVITIES, STAFF WORKING PAPER NO. 12 20-23 (undated). 

  34. 30 C.F.R. § 250.241 (2011).  

  35. Bertram Wolfe, September 11 and Our Energy Future, World & I, Feb. 

1, 2002, 2002 WL 9015505. 

  36. California v. Watt, 668 F.2d 1290, 1317 (D.C. Cir. 1981). 

37. COMPTROLLER GENERAL, ISSUES IN LEASING OFFSHORE LANDS FOR OIL 

AND GAS DEVELOPMENT: REPORT TO CONGRESS, GAO/EMD-81-59 58 (March 26, 1981). 
38. Id. at 78. 
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litigation over environmental issues, this was still only about 

60% of the sales planned and only about 4% of the OCS had been 

offered for lease.39 This changed dramatically when President 

Reagan, in 1980, placed James Watt at the helm of the Interior 

Department. 

 

 A well-publicized objective of Secretary Watt was to 

ensure greater access, use, or privatization of the public lands, 

including the OCS.40  He admistratively created a new specially 

tasked office, the Minerals Management Service (MMS).  The 

principal mechanism Watt employed to accelerate OCS leasing 

was the adoption of area-wide leasing (AWL).  Leasing on the 

OCS originally occurred on a tract-by-tract basis, with the 

Department designating no more than approximately nine 

square miles at a time and then offering to lease that area as a 

single tract.41 By switching to AWL, Watt could lease as many 

acres as industry determined was potentially profitable.  In the 

first 18 months of  area-wide leasing, the Department offered 

almost four times as much acreage for lease than all the acreage 

offered during the previous 29 years, and the Department leased 

almost half as much acreage in that short span as it had in that 

prior 29-year period.42  During the first five-year leasing program 

                                                             
  39. COMPTROLLER GENERAL, EARLY ASSESSMENT OF INTERIOR’S AREA-

WIDE PROGRAM FOR LEASING OFFSHORE LANDS: REPORT TO THE CHAIRMAN, 

SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS COMMITTEE ON ENERGY AND 

COMMERCE, HOUSE OF REPRESENTATIVES, GAO/RCED-85-66 i (July 15, 1985)[hereinafter 

INTERIOR’S AREA-WIDE PROGRAM].  

40. Office of the Secretary, U.S. Dep't of the Interior, News Release (Apr. 

16, 1981) [hereinafter News Release (Apr. 16, 1981)]. Secretary Watt explained the need 

to expedite leasing in high potential offshore areas in the following manner: 

Much of America's untapped petroleum resource may lie offshore 

in frontier areas which have never been explored. To help reduce our 

dependence on costly and uncertain foreign oil, we must inventory the 

lands subject to Federal control in order to determine the value of the 

resources which may be hidden within them. To do so we must 

facilitate exploration and development in those areas with potential 

resource value. The proposal which is being announced today is 

designed to achieve these goals while preserving sound environmental 

safeguards. 

The program we are proposing will make more acreage available 

for leasing, will cut substantially the time now required to start 

leasing in promising frontier areas, and will use the market 

mechanism rather than arbitrary government decisions in selecting 

areas for lease and exploration. 

By improving leasing procedures and eliminating administrative 

bottlenecks we can speed leasing while at the same time maintaining 

careful protection of environmental values. 

Id. 
  41. INTERIOR’S AREA-WIDE PROGRAM supra note 39. 

42. Id. at ii.  
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under Watt, from 1980 to 1985, the Department held about 7.2 

lease sales per year, offering nearly 1 billion acres for sale—

almost the entire OCS, consisting of a majority of the areas in the 

Gulf and Alaska.43 

 

 Critics of AWL charged that it undervalued the resource 

and leased areas too quickly.44  During the mid-1980s, when the 

Comptroller General’s office examined AWL, it concluded that 

AWL had leased more acreage, but that the average bid per acre 

had declined along with the number of bids (competition), and yet 

too much uncertainty existed at the time to assess its continued 

efficacy.45  Yet, despite forceful arguments against the use of 

AWL, the Department failed to re-examine the issue until 2010.46  

In the 2007–2012 five-year plan, the Department indicated it 

would continue to deploy AWL but engage in a detailed study of 

its impacts.47  The Department released the results of that study 

                                                             
43. Id.  
44 . See OCS Leasing Process-Part 2: Hearings on the Five-Year Draft 

Proposed Pro gram/or Oil and Gas Leasing on the Outer Continental Shelf, and the 
State/Federal Consultation Process, 99th Cong., 1st Sess. 132 (1986) [hereinafter 

Hearings on OCS Leasing Process—Part 2] (statement of Alice Ruby, on behalf of the 

Bristol Bay Coastal Resource Servo Area Bd.)(contending that area-wide leasing was “too 

much, too fast.”). The accelerated OCS lease schedule did "very little to accommodate the 

legitimate concerns of the State of Alaska." OCS Oversight—Part 2: Hearings on OCS 
Oversight and Related Issues, the National OCS Program and the Five- Year OCS 
Leasing Program Before the Subcomm. on the Panama Canal/Outer Continental Shelf of 

the House Comm. on Merchant Marine and Fisheries, 97th Cong., 1st Sess. 51, 457 (1981) 

[hereinafter OCS Oversight Hearings—Part 2] (statement of James G. Watt, Secretary of 

the Interior) (letter from Jay Hammond, Governor of Alaska, to James G. Watt, Secretary 

of the Interior). After reviewing the lease schedule, Governor Hammond commented: "Not 

surprisingly, the local communities of coastal Alaska are overwhelmed by the proposed 

acceleration of OCS Leasing in their regions." Id. James Souby, Director of Policy 

Development and Planning for Governor Hammond, testified before Congress that: 

"Sixteen oil and gas lease sales in 10 Alaskan planning areas totaling more than 550 

million acres in the next 5 years are simply too much too soon. Seven of the offshore sales 

would be first time offerings in Alaskan frontier areas with formidable environmental 

conditions."  GAO Disputes OCS Revenue Estimate, OIL & GAS J., June 28, 1982, at 42. 

  45. INTERIOR’S AREA-WIDE PROGRAM supra note 39, at iii. 

46 . BUREAU OF OCEAN ENERGY MANAGEMENT, PROPOSED OUTER 

CONTINENTAL SHELF OIL & GAS LEASING PROGRAM 2012–2017 73 (November 2011)(“Since 

1983, GOM lease sales have been conducted under the area-wide leasing (AWL) format 

with, for the most part, relatively low minimum bid requirements. The State of Louisiana 

requested on several occasions the use of schemes other than AWL that were in place 

prior to 1983, such as industry nomination/agency tract selection (N/TS), which would 

tend to sell fewer tracts and allow more focused environmental analysis. BOEM 

contracted for a study (AWL Study) evaluating alternative leasing schemes and received 

the final report in 2010.”). 
  47. BUREAU OF OCEAN ENERGY MANAGEMENT, REVISED PROGRAM OUTER 

CONTINENTAL SHELF OIL AND GAS LEASING PROGRAM 2007–2012 17 (Dec. 2010); BUREAU 

OF OCEAN ENERGY MANAGEMENT , PROPOSED FINAL PROGRAM OUTER CONTINENTAL 

SHELF OIL AND GAS LEASING PROGRAM 2007–2012 5 (April 2007). 
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in December 2010, concluding that it still believes in AWL.48 

That judgment—arguably not necessarily subject to much public 

scrutiny or input—is now reflected in the five-year plan for 2012–

2017.49 

 

 It is beyond the focus of this article to assess the merits of 

AWL, but starting with AWL, the OCS leasing program has been 

on accelerated cruise control, tempered by occasional speed 

bumps but with marginal opportunity to affect its pace or to 

examine how best to integrate it into ever-changing energy policy 

objectives. 

 B.   Coastal States’ Interests and Roles 

 Coastal states have an acute and unique interest in being 

involved in the OCS leasing process.  After all, their coastal 

resources, human capital, and onshore infrastructure necessary 

to support OCS development significantly affect their coastal 

communities.  When describing the legislative discussion that 

shaped the 1978 Amendments to the OCSLA, the late U.S. 

Senator Henry M. Jackson observed that the “secondary impacts 

onshore are far greater than the direct impact from oil spills and 

the activity on the OCS lease site itself.”50  The U.S. Commission 

on Ocean Policy observed that “[p]hysical damage to coastal 

wetlands and other fragile areas by OCS-related onshore 

infrastructure and pipelines” remains one of the foremost 

environmental issues associated with OCS activity.51  Affected 

coastal wetlands, for instance, provide a variety of ecosystem 

services, including absorbing and protecting a state’s populated 

areas from storm surges, affording essential habitat for fish and 

                                                             
  48. ECONOMIC ANALYSIS, INC., AND MARINE POLICY CENTER, FINAL 

REPORT: POLICIES TO AFFECT THE PACE OF LEASING AND REVENUES IN THE GULF OF 

MEXICO, OCS STUDY BOEMRE 2011-014 (Nov. 2010); ECONOMIC ANALYSIS, INC., AND 

MARINE POLICY CENTER, FINAL REPORT: POLICIES TO AFFECT THE PACE OF LEASING AND 

REVENUES IN THE GULF OF MEXICO: TECHNICAL REPORT, OCS STUDY BOEMRE 2011–014 

(Dec. 2010). 

  49. U.S. DEPARTMENT OF THE INTERIOR, BUREAU OF OCEAN ENERGY 

MANAGEMENT, PROPOSED FINAL OUTER CONTINENTAL SHELF OIL & GAS LEASING 

PROGRAM 2012–2017 91–94 (June 2012) [hereinafter 2012–2017 OCS PLAN].  In between 

the proposed 5 year plan and the final proposed plan, the Interior Department decided 

that AWL would not necessarily be appropriate in new areas, such as off the coast of 

Alaska, although it would continue AWL in the Gulf of Mexico.  Id. 
  50. Henry M. Jackson, Rational Development of Outer Continental Shelf 
Oil and Gas, 54 OR. L. REV. 567, 577 (1975).   

  51. See U.S. COMM’N ON OCEAN POLICY, AN OCEAN BLUEPRINT FOR THE 

21ST CENTURY, 361 (2004). 
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wildlife populations, and functioning as protected environs for a 

portion of the nation’s wintering waterfowl.52 

 

 Along with the direct impacts to coastal wetlands from 

onshore support activities that occur from the construction of 

canals, pipelines, and shipyards, there are the many indirect 

effects on vital public resources and services, such as roads, 

levees, utilities, water supply, garbage disposal, and even 

increased educational resources for the families of OCS-related 

activities.53  These negative effects are all part of the oftentimes 

subtle socioeconomic effects that adversely impact communities.  

Professor Robert Gramling has written about this phenomenon 

for OCS activity,54 and in this symposium, Professor Fershee 

describes its quite dramatic effect in the context of increased 

onshore oil and gas shale activity in North Dakota.55 

 

 Both the OCSLA and the Coastal Zone Management Act 

(CZMA) purportedly afford coastal states the opportunity to 

shape whether, when, and how leasing might occur off their 

                                                             
  52. See generally, Martin T. O’Connell, Carol D. Franze, Elizabeth A. 

Spaulding & Michael A. Poirrier, Biological Resources of the Louisiana Coast: Part 2.  
Coastal Animals and Habitat Association, 44 J. COAST. RES. 146, 156 (2005); Breck C. 

Tostevin, Comment, “Not on My Beach”: Local California Initiatives to Prevent Onshore 
Support Facilities for Offshore Oil Development, 38 HASTINGS L. J. 957 (1987).  See also 

Ryan M. Seidemann & Catherine D. Susman, Wetlands Conservation in Louisiana: 
Voluntary Incentives and Other Alternatives, 17 J. ENVTL. L. & LITIG. 441, 444 (2002). 

  53. In a 1997 report to Congress, MMS recognized that “[c]oastal wetlands 

are affected by canals, pipelines, navigational traffic, support facilities, and oil spills.”  

MAUREEN A. BORNHOLDT & EILEEN M. LEAR, U.S. DEPARTMENT OF THE INTERIOR, MMS, 

ENVIRONMENTAL DIVISION, OCS OIL & NATURAL GAS RESOURCE MANAGEMENT PROGRAM: 

CUMULATIVE EFFECTS, 1992–1994, MMS 97-0027, at 2–47.  The current models of the 

Bureau of Ocean Energy Management (BOEM) include some but not all indirect effects 

associated with OCS infrastructure development.  See BUREAU OF OCEAN ENERGY 

MANAGEMENT, FORECASTING ENVIRONMENTAL AND SOCIAL EXTERNALITIES ASSOCIATED 

WITH OCS OIL AND GAS DEVELOPMENT: THE REVISED OFFSHORE ENVIRONMENTAL COST 

MODEL, OCS STUDY BOEM 2012-025 1–2 (June 2012).  Recently, BOEM developed 

specific technical documents focused on the risk of catastrophic (e.g., oil spill) events.  See 

INDUSTRIAL ECONOMICS, INC., PREPARED ON BEHALF OF BOEM, INVENTORY OF 

ENVIRONMENTAL AND SOCIAL RESOURCE CATEGORIES ALONG THE U.S. COAST BOEM 

STUDY BOEM 2012–003 (June 2012); CHERYL MCMAHON ANDERSON, MELINDA MAYES, 

ROBERT LABELLE, BOEM, BSEE, UPDATE OF OCCURRENCE RATES FOR OFFSHORE OIL 

SPILLS OCS REPORT BOEM 2012–069; BSEE 2012–069 (June 2012). 

54. ROBERT GRAMLING ET AL., THE IMPACT OF OUTER CONTINENTAL SHELF 

PETROLEUM ACTIVITY ON SOCIAL AND CULTURAL CHARACTERISTICS OF MORGAN CITY, 

LOUISIANA 106–43 (1977).  
  55. See Online Recording: Two Tales of Shale:  The Differences Between 
Hydraulic Fracturing for Oil and Gas (Environmental & Energy Law & Policy Journal 

2012)(on file with the University of Houston Environmental & Energy Law & Policy 

Journal). 
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coasts.56 The CZMA, to begin with, represents “a unique federal-

state collaboration,”57 designed “to encourage and assist States in 

developing and implementing management programs to 

preserve, protect, develop, and where possible, to restore or 

enhance the resources of our nation’s coast by the exercise of 

planning and control with respect to activities occurring in their 

coastal zones.”58  Congress induced states to develop coastal 

management plans by offering federal funding and guaranteeing, 

in part, that federal activities would be consistent with the 

enforceable policies of any such plans, unless otherwise precluded 

under the law or exempted by the President.59 The CZMA “offers 

the unprecedented inducement to coastal states that upon federal 

approval of their coastal zone management programs, federal 

actions within or affecting their coastal zones will be conducted 

in a manner ‘consistent’ with the states’ programs.”60  A state 

with a coastal zone management (CZM) plan approved by the 

Department of Commerce, therefore, can review a proposed five-

year leasing program or an individual lease sale and assess 

whether BOEM’s proposed action is consistent with that state’s 

enforceable policies contained in the CZM plan.  To the extent 

practicable—that is, to the extent not otherwise prohibited—

BOEM must ensure that its actions are consistent with those 

enforceable polices.  Any dispute between the state and federal 

government over consistency effectively favors the federal 

government.61  Also, once a lessee seeks to engage in exploration 

                                                             
  56. Congress occasionally acknowledges the often-dramatic economic 

impact of OCS leasing activity on coastal states through its adoption of associated coastal 

impact assistance programs.  E.g., CZMA Amendments of 1976, Pub. L. No. 94-370, 90 

Stat. 1013 (adding a coastal impact assistance program).  Congress subsequently 

abolished this 1976 program and replaced it with a Coastal Zone Enhancement Grant 

Program, Coastal Zone Reauthorization Act Amendments of 1990, Pub. L. No. 101-508, 

104 Stat. 1388 (1990), and then in 1996 with the Coastal Zone Protection Act of 1996, 

Pub. L. No. 104-150, 100 Stat. 1380.  Coastal impacts served as a driving factor for 

Congress’ increase in the 8(g) revenues for certain OCS development, when it passed the 

Gulf of Mexico Energy Security Act of 2006 (GOMESA).  Pub. L. 109-432, 120 Stat. 3000, 

Dec. 20, 2006. 

  57. TIMOTHY BEATLEY, DAVID J. BROWER & ANNA K. SCHWAB, AN 

INTRODUCTION TO COASTAL ZONE MANAGEMENT 102 (2d ed. 2002).  See also RICHARD 

BURROUGHS, COASTAL GOVERNANCE (2011). 

  58. Act of Sept. 30, 1980, Pub. L. No. 96-464, 1980 U.S.C.C.A.N. (94 Stat. 

2060) 4362. 

  59. 16 U.S.C. §§ 1451–1465.  See generally Coastal Zone Management Act 

Amendments of 1976, S. Rep. 94-277, reprinted in 1976 U.S.C.C.A.N 1768, 1771-1787 

(describing history surrounding the CZMA).   

  60. Thomas J. Schoenbaum & Frank Parker, Jr., Federalism in the 
Coastal Zone: Three Models of State Jurisdiction and Control, 57 N.C. L. REV. 231, 238–

239 (1979). 

  61. Upon receiving a state objection, a federal agency may proceed with its 

proposed activity if it provides the state with an explanation for why its authorities 
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or production and development activities, the lessee must ensure 

that its proposed activities are consistent with the state’s 

approved CZM plan, with any state objection subject to a 

Department of Commerce override.62 

 

 Of course, the theory of the CZMA does not necessarily 

translate into anything meaningful during the OCS process.  As I 

have chronicled elsewhere,63 the Interior Department historically 

has been reluctant to embrace the CZMA’s application to OCS 

activities.64  Dr. Dubner aptly captures much of this history when 

                                                                                                                                             
prohibit full compliance with the state’s enforceable policies or why it believes that its 

proposed activity is fully consistent with the state’s enforceable policies. 15 C.F.R. § 

930.43(d) (2011); Coastal Zone Management Act Federal Consistency Regulations; Final 

Rule, 71 Fed. Reg. 788, at 790-91 (2006).  The Department of Commerce interprets the 

CZMA as allowing a federal agency to disagree with a state about whether a particular 

activity is fully consistent with a state’s coastal management program.  Coastal Zone 

Management Act Federal Consistency Regulations, 65 Fed. Reg. at 77,142.  The President 

also can override a state objection.  16 U.S.C. § 1456(c)(1)(B) (2006). 

  62. The Secretary of Commerce can override a state objection upon a 

finding that the activity is either consistent with the objectives of the CZMA or other 

necessary in the interest of national security.  16 U.S.C. § 1456(c) (2006).  In 1996, 

Congress modified the process for a secretarial override.  Coastal Zone Protection Act of 

1996, Pub. L. No. 104-1050, June 3, 1996.  The Energy Policy Act of 2005 too modified the 

review procedures for energy-related projects.  16 U.S.C. § 1466 (2006); Coastal Zone 

Management Act Federal Consistency Regulations, Final Rule, 71 Fed. Reg. 788, 790-91 

(Jan. 5, 2006) (codified at 15 C.F.R. pt. 930). 

  63. See Sam Kalen, The BP Macondo Well Exploration Plan: Wither the 
Coastal Zone Management Act, 40 ENVTL. L. REP. 11079 (2010); Sam Kalen, The Coastal 

Zone Management Act of Today: Does Sustainability Have A Chance?, 15 SOUTHEASTERN 

ENVTL. L. J. 196 (2006); see also Sam Kalen, Ryan M. Seidemann, James G. Wilkins, 

Megan K. Terrell, Lingering Relevance of the Coastal Zone Management Act to Energy 
Development in Our Nation’s Coastal Waters?, 24 TULANE ENVTL. L. J. 73 (2010). 

  64. The Department initially objected to affording states with the ability 

to review OCS leasing activity.  See Part 930-Federal Consistency With Approved Coastal 

Zone Management Programs, 43 Fed. Reg. 10,510, 10,512 (Mar. 13, 1978)(noting 

disagreement between the Interior Department and Commerce Department).  See 
generally Karen A. Shaffer, OCS Development and the Consistency Provisions of the 
Coastal Zone Management Act—A Legal and Policy Analysis, 4 OHIO N. U. L. REV. 595, 

604 (1977) (article written by a DOI lawyer).  See also Karen L. Linsely, Federal 
Consistency and Outer Continental Shelf Oil and Gas Leasing: The Application of the 
“Directly Affecting” Test to Pre-Lease Sale Activities, 9 B.C. ENVTL. AFF. L. REV. 431 

(1980); Daniel S. Miller, Offshore Federalism: Evolving Federal-State Relations in 

Offshore Oil and Gas Development, 11 ECOLOGY L. Q. 401 (1984); John K. Van De Kamp 

& John A. Saurenman, Outer Continental Shelf Oil and Gas Leasing: What Role for the 
States, 14 HARV. ENVTL. L. REV. 73 (1990).  When the Supreme Court, in Secretary of 

Interior v. California, 464 U.S. 312 (1984), issued its decision limiting the CZMA’s 

application to OCS activities, Congress responded by overriding the decision and 

underscoring the need to comply with the CZMA for oil and gas OCS activities.  Omnibus 

Budget Reconciliation Act of 1990, Pub. L. No. 101-508, 104 Stat. 1388, Title VI (1990).  

See also Coastal Zone Management Act Federal Consistency Regulations, 65 Fed. Reg. 

77,124, 77,125, 77,132 (Dec. 8, 2000) (noting applicability of CZMA to OCS lease sales).  

But there still remains some lingering residue from the Departments’ historic hesitancy 

to embrace the CZMA, because Department has submitted only the last two 5-year plans 
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he observes the program is marked by “that of state/federal 

jurisdictional conflict which was supposedly settled years ago, 

but has been going on in part for years.”65  

 

 Congress also designed a second mechanism, § 19 of the 

OCSLA to afford states a significant role in the OCS leasing 

program.  A principal objective of the 1978 OCSLA amendments 

was to strengthen the role of coastal states in federal OCS oil and 

gas leasing decisions.66  Congress intended that affected coastal 

states could influence pre-lease decisions regarding the size, 

timing, and location of a lease sale.  Section 19(a) of the OCSLA, 

therefore, provides the governor of an affected state the right to 

submit recommendations “regarding the size, timing, or location 

of a proposed lease sale” to the Secretary of the Interior.67  

Congress described this right as affording the states a “leading 

role” in the process.68  Section 19(c) of the Act instructs that 

Secretary “shall” accept these recommendations “if he 

determines, after having provided the opportunity for 

consultation, that they provide for a reasonable balance between 

the national interest and the well-being of the citizens of the 

affected State.”69 The “Secretary” is further directed to respond to 

the state in writing, with the “reasons for his determination to 

accept or reject such Governor’s recommendations, or to 

implement any alternative means identified in consultation with 

the Governor to provide for a reasonable balance between the 

national interest and the well-being of the citizens of the affected 

State.”70 

 

                                                                                                                                             
for CZMA consistency review, and it forced California to sue when it refused to submit a 

lease suspension to the state for consistency review.  California v. Norton, 311 F.3d 1162 

(9th Cir. 2002).  Oddly, the Fifth Circuit recently quoted the Supreme Court’s 1984 

summary of the program approvingly, not recognizing that it was repeating language 

about the CZMA’s application to the 5-year plan that has long-since been discarded.  Gulf 

Restoration Network, Inc. v. Salazar, 683 F.3d 158, 166 (5th Cir. 2012) (“the first two 

stages are not subject to consistency review”). 

  65. Dr. Barry H. Dubner, Problem on the United States Continental Shelf 
–Measuring the Environmental ‘Effectiveness’ of the Outer Continental Shelf Act (OCSA) , 

34 NAT. RES. J. 519, 520 (1994). 

  66. H.R. REP. NO. 95-590, at 152 (1977).   

  67. 43 U.S.C. § 1345(a)(2006).   

  68. The Conference Committee stated that “this section [19] is intended to 

insure that the Governors of affected States . . . have a leading role in OCS decisions and 

particularly as to potential lease sales and development and production plans.”  H.R. REP. 

NO. 95-1474, at 106 (1978), reprinted in 1978 U.S.C.C.A.N. 1450. 

  69. 43 U.S.C. § 1345(c) (2006).   

  70. Id. § 1345(c); 30 C.F.R. § 256.31(c)(2011).  Section 19(d) further 

provides that the Secretary’s acceptance or rejection of the recommendations shall be final 

“unless found to be arbitrary or capricious.”  43 U.S.C. § 1345(d) (2006). 
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 But § 19’s promise, too, has proven illusory.  The Interior 

Department apparently disagrees that this provision serves as a 

mandate, but instead treats the directive as a mere requirement 

to explain itself—no different than any general administrative 

law requirement. In Blanco v. Burton, when Louisiana sought to 

delay the issuance of a lease sale until after further review in the 

aftermath of Hurricane Katrina, the government argued that this 

provision merely served as a formal opportunity for the state to 

provide input, not an ability to “veto”—apparently conflating an 

objection or recommendation as to the size, timing or location as 

a “veto.”71 The government also argued that “[s]o long as the 

Secretary’s decision to reject the Governor’s recommendation 

‘was based on a consideration of the relevant factors’ and there 

has not been a ‘clear error of judgment’ the Court should defer to 

the Secretary’s determination.”72 The government further 

explained that any delay in the lease sale would cost the United 

States government revenue, affect jobs, and not be consistent 

with the OCSLA’s goal of expeditious oil and gas development.73 

And, the government added, it would ignore the structure of the 

OCSLA leasing program, because actual environmental impacts 

occur later on, during the exploration and development phases,74 

at a time, however, when a state lacks the statutory right to 

affect, the size, timing or location of the sale. 

 

 The Department’s approach to § 19’s expectation of state 

participation effectively relegates its mandate to a toothless 

right.  In support of its position, the Department relied upon an 

ill-reasoned opinion from the early days of the program.  In 

Tribal Village of Akutan v. Hodel,75 the Department argued that 

it could reject a state’s recommendation as long as it explained 

its reasons for doing so.  The Akutan court agreed and stated 

that the only question under § 19 was whether the Secretary’s 

                                                             
  71. Defendants’ Memorandum in Opposition to Plaintiffs’ Motion for 

Preliminary Injunction, at 61, Blanco v. Burton, No. Civ. 06-3813, 2006 WL 2366046 (E.D. 

La. Aug. 14, 2006) (unpublished) (on file with author). 

  72. Id. at 62 (quoting Overton Park, and relying upon Akutan).   

73. Id. at 63–65. 
  74. Id. at 63–65.  The letter responding to Louisiana’s § 19 request 

emphasized that “delay in leasing for even one sale will cause a discernible impact on new 

natural gas supplies being delivered,” and that any delay would have serious implications 

for the industry dependent upon regular and predictable lease sales.  Letter from Rejane 

M. Burton, Dir., MMS, to Kathleen Babineaux Blanco, Governor of La., 1 (Jun. 11, 2006) 

(on file with author).   Of course, this response is true always and effectively negates the 

ability of the state to affect the size or timing of any sale. 

  75. 869 F.2d 1185 (9th Cir. 1988).   
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rejection of the recommendations was arbitrary and capricious.76  

Section 19’s plain language and its legislative history, however, 

both suggest something more.  Section 19’s language requires 

that the Secretary accept a governor’s recommendations if those 

recommendations provide for a reasonable balance between the 

nation’s interests and the interests of the state, with the 

presumption favoring the State not the converse.77 This 

interpretation is consistent with the holding of Massachusetts v. 
Clark,78 where that court observed that “[o]nce submitted to the 

Secretary, the Governor’s recommendations are conditionally 

binding.”79 The court added that the “Secretary is compelled to 

accept the Governor’s recommendations if they represent a 

‘reasonable balance between the national interest and the well-

being of the citizens of the affected state.’”80 

 

 The Ninth Circuit in Akutan not only ignored 

Massachusetts v. Clark by failing to cite it, but it also overlooked 

the legislative history surrounding Congress’ adoption of § 19.  

Instead, the court principally relied upon its prior decision in 

California v. Watt,81 which lacked any critical examination of § 

19.  And both Akutan and Watt predated Congress’ 1990 CZMA 

amendments strengthening the role of the states. Yet, § 19’s 

legislative history suggests a more robust requirement.  Congress 

intended to ensure “that the advice of the Governor be given full 

and careful consideration, and be incorporated into the ultimate 

decision of the Secretary, insofar as they are not inconsistent 

with the balanced approach to OCS leasing set out in this Act.”82  

While Congress did not vest states with an absolute “veto power 

                                                             
76. Id. 

77. See 43 U.S.C. § 1345(c)(2006)(“The Secretary shall accept 

recommendations of the Governor and may accept recommendations of the executive of 

any affected local government if he determines, after having provided the opportunity for 

consultation, that they provide for a reasonable balance between the national interest and 

the well-being of the citizens of the affected State. For purposes of this subsection, a 

determination of the national interest shall be based on the desirability of obtaining oil 

and gas supplies in a balanced manner and on the findings, purposes, and policies of this 

subchapter. The Secretary shall communicate to the Governor, in writing, the reasons for 

his determination to accept or reject such Governor's recommendations, or to implement 

any alternative means identified in consultation with the Governor to provide for a 

reasonable balance between the national interest and the well-being of the citizens of the 

affected State.”). 
  78. 594 F. Supp. 1373 (D. Mass. 1984). 

  79. Id. at 1384.  

  80. Id. 

  81. 683 F.2d 1253 (9th Cir. 1982), rev’d on other grounds sub nom., Sec’y 

of the Interior v. California, 464 U.S. 312 (1984). 

  82. H.R. REP. NO. 95–590, at 153 (1977). 
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over OCS oil and gas activities,”83 it afforded states the initial 

authority to strike a reasonable balance between the national 

and state interests.84  The Secretary’s responsibility is to ensure 

                                                             
  83. Id. 
  84. Several committee witnesses generally acknowledged this mandatory 

obligation.  See Outer Continental Shelf Lands Act Amendments of 1977: Hearing on H.R. 
1614 Before the Ad Hoc Select Committee, 95th Cong. 190, 194, 1583 (1977) (statement of 

Cecil Andrus, Secretary of the U.S. Department of the Interior); Outer Continental Shelf 
Lands Act Amendments of 1977: Hearings on S. 9 Before the Ad Hoc Select Committee, 

95th Cong. 32, 32 (1977) (statement of Hon. Henry M. Jackson).  While Congress 

ultimately modified language in the draft bill to reflect some of Secretary Andrus’s 

recommendations, it left intact this aspect of § 19.  Specifically, in committee hearings 

relating to H.R. 1614, Secretary Andrus testified that his problem with the bill’s language 

dealing with the input of state governments in the lease decision-making process was that 

“it would be mandated upon the Secretary to follow their recommendations, unless the 

Secretary wanted to declare them not in the national interest.”  Outer Continental Shelf 
Lands Act Amendments of 1977: Hearing on H.R. 1614 Before the Ad Hoc Select 

Committee, 95th Cong. 1583 (1977) (statement of Secretary Andrus).  An earlier proposal 

delegated authority to the Regional Advisory Boards, with the Conference Report 

observing: 

One of the most significant features of the bill is the 

provision of new section 32(d) which states that if a 

regional advisory board or a governor of a potentially 

affected coastal state makes specific recommendations 

to the Secretary regarding the size, timing, or location 

of a proposed lease sale or on a proposed development 

or production plan, the Secretary shall accept such 

recommendations from the regional advisory board or 

governor, unless he determines they are not consistent 

with national security or overriding national interests. 

H.R. REP. NO. 94–284, at 3, 36 (1976); see also H.R. REP. NO. 94–1084, at 45 (1976) (“Any 

recommendations by a Regional Advisory Board, or a Governor of an affected State, with 

regard to a proposed lease sale or a proposed development and production plan, must be 

submitted within sixty days and must be accepted by the Secretary unless he determines 

that they are not consistent with the national security or the overriding national 

interest.”) (emphasis added).  But in lieu of offering any alternative language addressing 

this “problem,” the Secretary merely opposed creating Regional Advisory Boards and 

indicated he would consider the well being of the citizens of affected states.  See Outer 
Continental Shelf Lands Act Amendments of 1977: Hearing on H.R. 1614 Before the Ad 
Hoc Select Committee, 95th Cong. 134–135, 190, 202 (1977) (statement of Secretary 

Andrus). 

  Representative Hamilton Fish, Jr., Ranking Member of the Ad Hoc Select 

Committee on the OCS, noted that the provision came close to affording the states an 

effective veto power.  Outer Continental Shelf Lands Act Amendments of 1977: Hearings 
on H.R. 1614 Before the Ad Hoc Select Committee, 95th Cong. 124–35, 190, 202 (1977).  

In the Senator, Senator Bumpers expressed a similar sentiment.  Outer Continental Shelf 
Lands Act Amendments of 1977: Hearing on S. 9 Before the Comm. on Energy and 
Natural Res., 95th Cong. 32 (1977) (statement of Sen. Dale Bumpers).  Indeed, Report 94–

1084 further notes: 

The Committee did not believe that any state should 

have a veto power over OCS oil and gas activities.  The 

Committee fully expects, however, that the advice of the 

Board or the Governor, or both, be given full and careful 

consideration and be incorporated into the ultimate 

decision of the Secretary, insofar as they are not 

inconsistent with the balanced approach to OCS leasing 
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against any abuse of state authority, with the burden on the 

Secretary to establish why the state recommendations fail to 

reasonably balance those interests.85 

 

 But the pressure of § 18 of the OCLSA86 may well dictate 

the Secretary’s muted treatment of § 19.  Section 18 established 

principles that the Secretary must follow when preparing a 

leasing program and instructed that the Secretary “shall invite 

and consider suggestions” from affected state governments and 

“may also invite or consider suggestions” from local 

governments.87  The five-year planning process effectively forces 

the succeeding lease sales contained in the plan, unless industry 

demonstrates little interest in those areas.  To begin with, 

delaying or cancelling a lease sale costs the United States 

Treasury considerably.  Lease sale 218, for instance, generated 

approximately $335 million; and during the Obama 

Administration alone the program has generated more than $2 

billion in revenue in bonus payments,88 the second largest 

                                                                                                                                             
set out in this Act, or unless compliance would be 

inconsistent with national security. 

 It is also expected that any recommendations made 

by a Governor, or a Regional Advisory Board, and the 

reasons for rejection of such recommendations, will be 

part of the record of any judicial proceeding as to a 

lease sale. . . . In these court proceedings, great weight 

need necessarily be given to the recommendations of an 

affected State or Regional Advisory Board, as they are 

only to be overridden for demonstrated national 

security or national interest purposes. 

Id. at 103.  See also Outer Continental Shelf Lands Act Amendments of 1977, S. 9, 95th 

Cong. § 19 (1977). 

  85. Congress preserved the mandatory nature of §19, retaining the “shall 

accept” phrase.  Although Congress modified slightly the language from “the Secretary 

shall accept such recommendations unless he determines they are not consistent with the 

national interest,” to “the Secretary shall accept such recommendations if he determines 

they provide reasonable balance” between the national interest and the well-being of the 

citizens of the affected states, nothing suggests that this minor structural change from 

“unless” to “if” was intended to alter the substance.  This change apparently 

accommodated the reformulation of the section once it removed the Regional Advisory 

Boards. 

  86. Section 18 provides that “[t]he Secretary . . . shall prepare and 

periodically revise, and maintain an oil and gas leasing program . . . The leasing program 

shall consist of a schedule of proposed lease sales indicating, as precisely as possible, the 

size, timing, and location of leasing activity which he determines will best meet national 

energy needs for the five-year period following its approval or reapproval.”  43 U.S.C. § 

1344 (2006). 

87. Id.  
  88. Evaluating President Obama's Offshore Drilling Plan and Impacts on 
Our Future:  Hearing Before the Committee on Natural Resources, 112th Cong. (2012) 

(statement of Tommy P. Beaudreau, Director, Bureau of Ocean Energy Management, 

United States Department of the Interior). See also Phil Taylor, Interior Schedules Lease 
Sale in Western Gulf, E&E NEWS (July 23, 2012), 
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revenue, next to taxes.  This factor undoubtedly influenced the 

discourse when Louisiana sought to delay lease sale 200 

following Hurricane Katrina.  But along with revenue, the 

logistics associated with the timing and predictability of the sales 

further militate against any significant alterations.  The 

Department, for instance, has expressed pride in “keeping to its 

5-year lease sale timetable and [holding] all sales as planned and 

on time.”89  The theory is that this 5-year regularity and 

predictability of dispersed lease sales is necessary to preserve 

industry interest and continued investment.90  This philosophy 

has permeated the program from the outset, when the 

Comptroller General in 1981 observed that Department should 

take “appropriate steps to ensure that sales scheduled under the 

present program are held as planned—thus giving a greater 

degree of credibility to the OCS leasing program.”91  Whether this 

remains true today is largely untested, but nevertheless 

illustrates that short of catastrophe, public outcry, or lack of 

industry interest, the lease sale process in the 5-year plan is on 

cruise control almost from the outset.  Indeed, the timing of the 

plan and its accompanying lease sales is so truncated that, in 

order for the lease sales to occur on time, the Department must 

begin the planning process for some of the early lease sales even 

before finalizing the five-year plan.92 

 
                                                                                                                                             
http://www.eenews.net/Greenwire/2012/0/7/23/archive/8?terms=lease (recent sale “raised 

$1.7 billion in high bids, including a record $157 million for a single lease”). 

  89. Interior Budget for FY 2006 in Energy & Mineral Programs: Oversight 
Hearing Before the Subcomm. on Energy & Mineral Resources of the H. Comm. on 
Resources, 109th Cong. (2005) (statement of R. M. “Johnnie” Burton, Director, MMS). 

  90. This “facilitate[s] a predictable process for federal leasing activities by 

notifying Congress and the public of the proposed lease sale schedule at least every five 

years.”  Memorandum from Curry Hagerty on List of Submissions to Congress Under 

Section 18 of the Outer Continental Shelf Lands Act (July 16, 2012) (on file with author). 

  91. COMPTROLLER GENERAL, GENERAL ACCOUNTING OFFICE, PUB. NO. 

EMD-81-59, REPORT TO CONGRESS:  ISSUES IN LEASING OFFSHORE LANDS FOR OIL AND 

GAS DEVELOPMENT iv (1981).  An early attempt to persuade the Department to delay a 

lease sale failed, and the court expressed little sympathy for arguments about the lease 

sale stage. Alaska v. Andrus, 580 F.2d 465 (D.C. Cir. 1978); see generally Howard 

Thomas, Environmental Considerations in Federal Oil and Gas Leasing On Outer 
Continental Shelf, 19 NAT. RES. J. 399 (1979). 

  92. Before, for instance, finalizing the 2012–2017 plan, BOEM already 

noted the need to start the planning process for two of the sales in the plan. Lease Sales 

225 & 226 Meeting Notice, 77 Fed. Reg. 16258 (March 20, 2012); Lease Sale 244 Request 

for Interest, 77 Fed. Reg. 18260 (March 27, 2012).  BOEM nevertheless warned that, 

“[w]hile it is necessary to commence the presale information gathering process before 

finalizing the Five Year OCS Oil and Gas Leasing Program for 2012–2017 in order to 

conform to the schedule in the Proposed Program, this scoping and EIS process will be 

terminated in the event that Lease Sales 225 and 226 are not included in the Final 

Program.”  Meeting Notice, 77 Fed. Reg. at 16258. 
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 This tight schedule is problematic.  The lease sale stage is 

when BOEM analyzes many issues.  The five-year multi-stage 

compressed schedule is dependent upon BOEM’s ability to defer 

certain issues until subsequent stages in the process, whether at 

the time of the actual lease sale or even later at the exploration 

or development phase.93 Although the draft Programmatic 

Environmental Impact Statement for the 2012–2017 program 

(“PDEIS”) was over 1,400 pages, many of the items are discussed 

more than once, and often in a somewhat summary fashion.94 

Even though the final Programmatic Environmental Impact 

Statement (“PEIS”) is over 2,000 pages,95 detailed information is 

delayed to the lease sale stage.96  According to BOEM, this is 

when“[m]ore detailed, location-specific analyses would be 

conducted.”97  But if lease sales are constrained by the five-year 

planning schedule, and minimal opportunity exists to affect the 

size, timing or location of leasing once the plan has been 

finalized, then absent catastrophe or optically significant events, 

inertia and the expectation of significant revenues to the U.S. 

                                                             
  93. During the subsequent stages, the Eleventh Circuit recently observed 

that “BOEM has a responsibility to balance the needs under OCSLA with the 

requirements of NEPA. Absent unique site-specific characteristics, BOEM is entitled to 

rely on broader prior analyses and tiering is specifically encouraged by NEPA regulations. 

See 40 C.F.R. § 1502.20 (2012). Tiering allows BOEM to rely on prior work to inform a 

decision on a current lease.”  Defenders of Wildlife v. Bureau of Ocean Energy Mgmt., 684 

F.3d 1242, 1251 (11th Cir. 2012).  See also Defenders of Wildlife v. Bureau of Ocean 

Energy Mgmt., Regulation, Enforcement, No. 10–0254–WS–C, 2012 WL 1640676 (S.D. 

Ala. May 8, 2012) (dismissing environmental claims at lease sale stage). 

  94. BOEM, OUTER CONTINENTAL SHELF OIL AND GAS LEASING PROGRAM: 

2012-2017, DRAFT PROGRAMMATIC ENVIRONMENTAL IMPACT STATEMENT, 1–8 (2011) 

(“Programmatic-level analyses and decisions do not require the same detailed analysis 

that may be necessary at a later stage in the OCS leasing process.”) [hereinafter PDEIS]. 

  95. BOEM, OUTER CONTINENTAL SHELF OIL AND GAS LEASING PROGRAM: 

2012-2017, FINAL PROGRAMMATIC ENVIRONMENTAL IMPACT STATEMENT (2012) 

[hereinafter PEIS]. 

  96. BOEM, for instance, does not believe that the Endangered Species Act 

process is necessary at the planning stage.  PDEIS, supra note 94, at 1–17.  The D.C. 

Circuit effectively endorsed such a deferral in Center for Biological Diversity v. 

Department of Interior, 563 F.3d 466 (D.C. Cir. 2009).  See also Defenders of Wildlife v. 

Bureau of Ocean Energy Mgmt., 684 F.3d 1242 (11th Cir. 2012) (ESA compliance); North 

Slope Borough v. Andrus, 486 F. Supp. 332 (D.D.C. 1980) (court permitted deferring 

issues from lease sale stage to the actual exploration and production phase); Defenders of 

Wildlife v. Bureau of Ocean Energy Mgmt., Regulation, Enforcement, No. 10–0254–WS–

C, 2012 WL 164067 (S.D. Ala. May 8, 2012) (ESA compliance). 

  97. PDEIS, supra note 94, at 4-1.  BOEM, therefore, suggests that it 

would be inappropriate at the planning stage to carve out exclusions zones, a task that 

can occur later at leasing.  Id., at 2-11. “The PEIS is mainly a planning document that 

informs ‘big picture’ decisions about the overall size of the program, the planning areas 

included in the program, and the number of lease sales that could occur during the 

program.” Id.  “Programmatic-level analyses and decisions do not require the same 

detailed analysis that may be necessary at a later stage in the OCS leasing process.”  Id., 

at 1-8; see also PEIS, supra note 95, at xlii. 
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Treasury almost ensures that the review during the leasing stage 

is more form than substance.98 

 

III.  THE FIVE-YEAR PLAN AND U.S. ENERGY PLANNING IN THE 

TWENTY-FIRST CENTURY 

 

 In a world captivated by OPEC, the geopolitics of the 

1970s, and peak oil,99 producing oil as quickly as possible 

appeared understandable.  Equally understandable was the 

concept of planning.  The twentieth century, after all, witnessed 

our uniform acceptance of how we can classify, organize, and 

then structure future resource development.  Congress required 

management plans for our parks, public lands, and forests,100 so 

a five-year plan for OCS activities appeared unexceptional.  But 

today, the five-year planning concept, particularly when it 

effectively defers issues and accelerates leasing in the five-year 

window, seems poorly designed as an element of energy planning. 

 

 To begin with, BOEM appears ill-suited to assess the 

nation’s energy needs, and it is dependent upon the Energy 

Information Administration (EIA) to synthesize the confluence of 

a multitude of interconnected ever-changing factors that 

influence the amount of oil the U.S. consumes today and is likely 

to consume in the future.  The 2012  projections from the EIA 

suggest that, while we consumed approximately 19.2 million 

barrels (mbl) per day of liquid fuels in 2010, that number may 

rise to about 19.9 mbl per day by 2035.101  Yet this educated 

                                                             
  98. Each of the OCS stages “represents a link in a chain of bureaucratic 

commitment that will become progressively harder to undo the longer it continues.  Once 

large bureaucracies are committed to a course of action, it is difficult to change that 

course—even if new, or more thorough, NEPA states are prepared and the agency is told 

to ‘redecide.’”  Massachusetts v. Watt, 716 F.2d 946, 952–53 (1st Cir. 1983). 

  99. See generally DANIEL YERGIN, THE QUEST: ENERGY, SECURITY, AND 

THE REMAKING OF THE MODERN WORLD (2011). 

  100. See, e.g., Michael C. Blumm & Sherry L. Bosse, Norton v. SUWA and 
the Unraveling of Federal Public Land Planning, 18 DUKE ENVTL. L. & POL’Y F. 105 

(2007); Robert Keiter, Public Lands and Law Reform: Putting Theory, Policy, and Practice 
in Perspective, 2005 UTAH L. REV. 1127 (2005); Robert L. Fischman, From Words to 
Action: The Impact and Legal Status of the 2006 National Wildlife Refuge System 
Management Policies, 26 STAN. ENVTL. L. J. 77 (2007); Robert L. Glicksman, Ecosystem 
Resilience to Disruptions Linked to Global Climate Change: An Adaptive Approach to 
Federal Land Management, 87 NEB. L. REV. 833 (2009). 

  101. EIA, ANNUAL ENERGY OUTLOOK 2012 3, 94 (June 2012).  Compare 

AEO2012 Early Release Overview, EIA (Jan. 23, 2012),  

http://www.eia.gov/forecasts/aeo/er/early_fuel.cfm (20.2 mbl per day by 2035), with 
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(admittedly highly sophisticated) guess about future demand 

must be tempered by the realization that uncertainties 

abound.102  The Obama Administration, for instance, aggressively 

promotes more fuel-efficient vehicles and mass transit.  

Hydrogen and natural gas-fueled vehicles, coupled with the 

prospect of more electric-powered cars and new battery 

technology, could transform our automobile fleet if the 

infrastructure and technology further developed.103  Automobile 

manufacturers already are producing more fuel-efficient vehicles, 

and may well out-pace the current and proposed corporate 

average fuel economy (CAFE) standards.  For instance, the 

Administration and auto manufacturers agreed to reach a CAFE 

standard of 54.5 MPG for light-duty vehicles by 2025.104  Yet, 

EIA’s projections do not include the effects from that reduction.105  

Similarly, in March 2012, Daniel Yergin indicated that gasoline 

demand peaked in 2007 and has fallen since then.106  The 

younger generation is driving less, even prompting some to 

                                                                                                                                             
PDEIS, supra note 94, at 1-5 (19.1 mbl per day in 2010 to about 21.9 mbl per day in 2035).  

The latest projections now suggest roughly 19.8 mbl per day of liquid fuels by 2019 and 

18.9 mbl per day by 2035.  EIA, AEO2013 EARLY RELEASE OVERVIEW 8 (Dec. 2012). 

  102. Projections are hampered by modern society’s ability to accommodate 

unpredictable technological advancements.  EIA, for example, did not anticipate the 

present shale gas boom that has since made propelled natural gas to become the 

predominate fuel for future electric generation.  Advances in microalgae, for instance, 

further illustrate that we are quite possibly only on the cusp of appreciating what 

technologies or fuels might emerge.  See Mark S. Wigmosta et al., National Microalgae 
Production Potential and Resource Demand, 47 WATER RES. RESEARCH (2011).  One 

company, for instance, recently announced a new technology involving the use of kinetic 

energy that might increase recoverable oil reserves by 300 to 600 billion barrels of oil 

worldwide.  Gayathri Vaidyanathan, Oil Recovery Tool Claims to Dramatically Boost 
Access to Crude, E&E NEWS, March 30, 2012 (on file with author). 

  103. See EIA, ANNUAL ENERGY OUTLOOK 2012 31–41 (June 2012). 

  104. 2017 and Later Model Year Light-Duty Vehicle Greenhouse Gas 

Emissions and Corporate Average Fuel Economy Standards,76 Fed. Reg. 74854 (proposed 

Dec. 1, 2011).  See Andrew Childers, Twenty Percent of New Cars Already Meet 2016 
Vehicle Standards, McCarthy Says, BNA DAILY ENVT., Jan. 31, 2013 (on file with author). 

  105. See EIA, ANNUAL ENERGY OUTLOOK 2012 21, 28–31, 94 (June 2012).  

EIA’s acting Administrator noted, “if you put those into the mix, we would expect a 

somewhat steeper decline in overall liquid fuels demand and gasoline demand in 

particular.”  John Ydstie, What’s Making Americans Less Thirsty for Gasoline?, 
NATIONAL PUBLIC RADIO (March 22, 2012), 

http://www.npr.org/2012/03/22/149061105/whats-making-americans-less-hungry-for-

gasoline.  EIA did include the effects of reduced fuel consumption prompted by the change 

in standards for medium and heavy duty engines and vehicles, Greenhouse Gas 

Emissions Standards and Fuel Efficiency Standards for Medium- and Heavy-Duty 

Engines and Vehicles, 76 Fed. Reg. 57106 (proposed Sept. 15, 2011)(to be codified at 40 

C.F.R. pts. 85, 86, 600, 1033, 1036, 1037, 1039, 1065, 1066, and 1068.  EIA, ANNUAL 

ENERGY OUTLOOK 2012 28–31 (June 2012). 

  106. John Ydstie, What’s Making Americans Less Thirsty for Gasoline?, 
NATIONAL PUBLIC RADIO (March 22, 2012), 

http://www.npr.org/2012/03/22/149061105/whats-making-americans-less-hungry-for-

gasoline. 
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suggest that our love affair with the automobile is “cooling.”107  

The suite of mandates, incentives and tax policies all designed to 

promote a widespread marketplace for less greenhouse gas 

intensive fuels further affects the demand for petroleum 

products.108  A demand that may decline further as the European 

Union aggressively promotes reducing greenhouse gas emissions 

                                                             
  107. Charles Lane, Our Cooling Love Affair with Driving, WASH. POST 

(May 21, 2012), http://www.washingtonpost.com/opinions/a-cooling-love-affair-with-

driving-our-cars/2012/05/21/gIQA4taYgU_story.html.  The article relies on a 2008 report 

from the Bookings Institute, which suggests a trend downward in the percent of vehicle 

miles traveled (VMT).  See ROBERT PUENTES AND ADLE TOMER, THE ROAD . . . LESS 

TRAVELED: AN ANALYSIS OF VEHICLE MILES TRAVELED TRENDS IN THE U.S. (2008), 

available at 
http://www.brookings.edu/~/media/research/files/blogs/2011/3/03%20transportation%20pu
entes%20tomer/vehicle_miles_traveled_report.  Of course, when factoring alternative 

fuels and more fuel efficient vehicles, a critical component affecting demand is the amount 

of vehicle miles being driven yearly, which in part is affected by the price per gallon of the 

fuel source.  See Knittel, supra note 4, at 110-11.  VMT arguably have continued to 

decline, with a 1.2% reduction from 2010 to 2011.  See State Smart Transportation 

Initiative, Motor Vehicle Travel Demand Continues Long-term Downward Trend in 2011 

(Feb. 20, 2012), http://www.ssti.us/2012/02/motor-vehicle-travel-demand-continues-long-

term-downward-trend-in-2011/.  In 2009, VMT may have trended upward, only to fall 

thereafter.  See PEG YOUNG, UPWARD TREND IN VEHICLE-MILES RESUMED DURING 2009: A 

TIME SERIES ANALYSIS (2010), available at 

http://www.bts.gov/publications/bts_transportation_trends_in_focus/2010_04_01/pdf/entir

e.pdf. See also U.S. Dep’t of Energy, Maps and Data, Alternative Fuels Data Center, 

http://www.afdc.energy.gov/afdc/data/vehicles.html (last visited Oct. 13, 2012).  

  108. Congress adopted an aggressive Renewable Fuel Standard in the 

Energy Policy Act of 2005, Pub. L. No. 109-58, 119 Stat. 594 (2005), which it expanded 

two years later, requiring 36 billion gallons of bio fuels by 2022. Energy Independence and 

Security Act of 2007, Pub. L. No. 110-140, 121 Stat. 1492 (2007).  Cf. American Petroleum 

Institute v. EPA, 2013 WL 276044 (D.C. Cir. Jan. 25, 2013) (held that EPA adopted 

improper methodology that overestimated projected available volume of cellulosic 

biofuels); Andrew Childers, EPA Proposal Would Require 16.55 Billion Gallons of 
Renewable Fuels in 2013, BNA DAILY ENVT., Feb. 1, 2013 (proposed rule would add 14 

million gallons of cellulosic ethanol into fuel supply) (on file with author).  See generally 

Arnold W. Reitze, Jr., Biofuels—Snake Oil for the Twenty-First Century, 87 OR. L. REV. 

1183 (2008).  Although it expired in 2011, Congress also passed the Volumetric Ethanol 

Excise Tax Credit, offering biofuel blenders a tax break for the sale of ethanol. American 

Jobs Creation Act, Pub. L. No. 108-357, 118 Stat. 1418 (2004).  The Defense Department 

too is likely to influence the market, by incorporating into its operations more plug in 

electric vehicles as well as advanced biofuels.  See Annie Snider, Pentagon Places Big Bet 
on Vehicle-to-Grid Technology, E&E NEWS, Feb. 5, 2013 (on file with author).  Of course, 

as oil historian Paul Roberts observes, “[e]ven if we were ready to mass-produce a new 

generation of, say, biofueled plug-in hybrid electric cars by 2020, and even if we—in an 

absurdly best-case scenario—started cranking out those new cars as fast as we now make 

gas guzzlers (about 70 million a year, worldwide), we would still need another 15 years to 

swap out the fleet.”  Paul Roberts, The Last Drops: Bridging the Gap, 279 POPULAR 

SCIENCE 46, 48 (2011). 
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from the airline industry,109 and the industry responds by 

engaging in efforts to integrate biofuels into its operations.110 

 

 These variables aside, estimating the level of our 

continued addiction to oil historically has been acutely relevant 

for geopolitical reasons, particularly since the 1950s as a 

consequence of our reliance on foreign oil.111  In the words of 

former EIA Administrator Hakes, “[t]alk of energy independence 

has traditionally focused on avoiding reliance on insecure foreign 

fuels.”112  Hakes observes that former Secretary of Interior James 

Watt (under President Regan) offered to lease about 1 billion 

acres off the nation’s coasts, roughly 20 times more acreage in 

one five-year period than the entire amount leased since the 

program began in the 1950s, reasoning that it would be easier for 

the Administration “to explain to the American people why we 

have oil rigs off our coast than it would be to explain to mothers 

and fathers of this land why their sons are fighting on the sands 

of the Middle East as might be required if the policies of our 

critics were to be pursued.”113   

 

                                                             
  109. For a description of the regime and its likely affect, see Robert Malina 

et al.,The Impact of the European Union Emissions Trading Scheme on US Aviation, 19 J. 

AIR TRANSP. MGMT. 36 (2012). 

  110. Daniel Pruzin, Aircraft Manufacturers Launch Joint Effort to Promote 
Production, Use of Biofuels, BNA DAILY ENVT., March 23, 2012, at A-8. 

  111. When describing the rebirth of geopolitics and oil, Michael T. Klare 

writes that “[r]egional conflict, civil war, insurgency, terrorism—these are the most 

persistent and widespread threats to the global flow of petroleum in the early twenty-first 

century.” MICHAEL T. KLARE, BLOOD AND OIL: THE DANGERS AND CONSEQUENCES OF 

AMERICA’S GROWING PETROLEUM DEPENDENCY 146 (2004).  For some of the vast array of 

books on our nation’s (and the globe’s) growing reliance on oil in the twentieth century, 

see DOUGLAS R. BOHI & MILTON RUSSELL, LIMITING OIL IMPORTS: AN ECONOMIC HISTORY 

AND ANALYSIS (1978); JOHN G. CLARK, ENERGY AND THE FEDERAL GOVERNMENT: FOSSIL 

FUEL POLICIES, 1900-1946 (1987); JOHN G. CLARK, THE POLITICAL ECONOMY OF WORLD 

ENERGY: A TWENTIETH CENTURY PERSPECTIVE (1990); J. STANLEY CLARK, THE OIL 

CENTURY: FROM THE DRAKE WELL TO THE CONSERVATION ERA (1958); KENNETH S. 

DEFFEYES, BEYOND OIL: THE VIEW FROM HUBBERT’S PEAK (2005); ANTONIA JUHASZ, THE 

TYRANNY OF OIL: THE WORLD’S MOST POWERFUL INDUSTRY—AND WHAT WE MUST DO TO 

STOP IT (2008); PAUL ROBERTS, THE END OF OIL: ON THE EDGE OF A PERILOUS NEW 

WORLD (2004); EUGENE V. ROSTOW, A NATIONAL POLICY FOR THE OIL INDUSTRY (1948); 

ROBERT  STOBAUGH & DANIEL YERGIN, EDS., ENERGY FUTURE: REPORT OF THE ENERGY 

PROJECT AT THE HARVARD BUSINESS SCHOOL (1979); DANIEL YERGIN, THE QUEST: 

ENERGY, SECURITY, AND THE REMAKING OF THE MODERN WORLD (2011); DANIEL YERGIN, 

THE PRIZE: THE EPIC QUEST FOR OIL, MONEY & POWER (1991). 

  112. JAY HAKES, A DECLARATION OF ENERGY INDEPENDENCE: HOW 

FREEDOM FROM FOREIGN OIL CAN IMPROVE NATIONAL SECURITY, OUR ECONOMY, AND THE 

ENVIRONMENT 118 (2008).  Also, the June 2012 issue of the Journal of American History 

contains an excellent collection of short articles on the history of oil. 99 J. AM. HISTory 1 

(2012) (Special Issue on Oil in American History). 

  113. Id. at 75 (quoting James Watt). 
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 During the height of our energy crisis in the 1970s, a 

significant percentage of our oil imports was from the Middle 

East or OPEC.  Today, however, the majority of our imports are 

from North America, particularly Canada.  The United States 

has decreased the amount of its imports from 10.1 mbl per day in 

2005 to an average of 8.9 mbl of crude oil per day in 2011.114  EIA 

projects an 11% increase in domestic crude oil product over its 

previous projection of the amount of crude being produced in the 

United States, now suggesting that the United States will likely 

increase production from 5.5 mbl per day in 2010 to 6.7 mbl per 

day in 2020.115  In 2012, United States production is expected to 

be approximately 6.17 mbl per day, with most of the increase 

from onshore production.116  Some observers suggest that, over 

the next decade, the United States might not only achieve 

“energy independence” but it also might become a net energy 

exporter.117  The while United States has been slow to engage in 

the dialogue about Arctic oil as new resources become available 

with melting glaciers and sea ice, 118 it has begun the process for 

expanding exploratory drilling in the Beaufort and Chukchi Seas, 

and it recently entered into a memorandum with Mexico to 

promote enhanced cross-boundary resource development.119  This 

                                                             
  114. Today in Energy: U.S. Crude Oil Imports Drop to Lowest Level Since 
1999 As Domestic Oil Production Rises, EIA, (March 19, 2012), 

http://www.eia.gov/todayinenergy/detail.cfm?id=5450#.  See also Garner, supra note 11 

(describing projected decline in U.S. imports). 

  115. EIA, ANNUAL ENERGY OUTLOOK 2012 2, 113 (June 2012).  The report 

suggests that the number declines in the reference case to roughly 6.0 mbl per day by 

2035, although EIA had early projected the production would remain above 6.1 mbl per 

day.  Id.; EIA, AEO2012 EARLY RELEASE OVERVIEW (2012), available at 

http://www.eia.gov/forecasts/aeo/er/pdf/0383er(2012).pdf.  EIA now projects that the U.S. 

will produce roughly 7.5 mbl per day by 2019.  EIA, AEO2013 EARLY RELEASE OVERVIEW 

1 (Dec. 2012). 

  116. EIA, SHORT TERM ENERGY OUTLOOK 5, 6. (May 2012), available at 
http://www.eia.gov/forecasts/steo/archives/May12.pdf. 

  117. Jason Lange, Analysis: Shale Energy Boom Dangles Prospect of Leap 
in Economic Growth, REUTERS (May 24, 2012), 

http://www.reuters.com/article/2012/05/24/us-usa-economy-energy-

idUSBRE84N10O20120524. See also Garner, supra note 11; Nathanial Gronewold, U.S. 

‘Will Never Be Completely Oil Self-Sufficient’ – Industry Execs, E&E NEWS, Nov. 14, 2012 

(on file with author); Margaret Kriz Hobson, U.S. Energy Independence ‘Seems More 
Achievable Than Ever Before’ – Norway Minister, E&E NEWS, Nov. 13, 2012 (on file with 

author); Arthur Max, U.S. Shale Production Will Redraw Global Energy Map Within 25 
Years, IEA Predicts, E&E NEWS, Nov. 13, 2012 (on file with author). 

  118. See Catherine Emmett & James Stuhltrager, After the Ice Melts: The 
Need for a New Arctic Agreement, 26 NAT. RES. & ENV’T. 33 (2011); Nicola Jones, Oil 
Exploration Ramps Up in the U.S. Arctic, Nature.com, (June 26, 2012), 

http://www.nature.com/news/oil-exploration-ramps-up-in-us-arctic-1.10882. 

  119. Press Release, Sec. Salazar Joins Mexican President Calderon, Sec. 

Clinton, Mexican Officials to Announce Agreement Providing Access to Nearly 1.5 Million 

 

http://www.eia.gov/forecasts/aeo/er/pdf/0383er(2012).pdf
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newly emerging portfolio of available oil makes plausible the 

Obama Administration’s call for a 33% reduction of oil imports by 

2025.120   

 

 If, therefore, we significantly reduce our oil imports from 

potentially all sources except North America by 2025,121 and we 

increase United States production by approximately 1 mbl per 

day or more by 2020,122 while demand in the United States 

declines, how much oil will be available and when we will need it 

from the OCS is far more complicated to figure out than a 

                                                                                                                                             
Acres of the U.S. Outer Continental Shelf (Feb. 20, 2012), 

http://www.doi.gov/news/pressreleases/Sec-Salazar-Joins-Mexican-President-Calderon-

Sec-Clinton-Mexican-Officials-to-Announce-Agreement-Providing-Access-to-Nearly-1-

point-5-Million-Acres-of-the-US-Outer-Continental-Shelf.cfm.  See also José Luis Herrera 

Vaca, The New Legal Framework for Oil and Gas Activities Near the Maritime 
Boundaries Between Mexico and the U.S: Comments on the Agreement Between the 
United Mexican States and the United States of America Concerning Transboundary 
Hydrocarbon Reservoirs in the Gulf of Mexico, 5 J. WORLD ENERGY L. & BUS. 235 (2012); 

Phil Taylor, Senate Republicans Seek Approval of U.S.-Mexico Boundary Agreement in 
Lame Duck, E&E NEWS, Dec. 19, 2012 (on file with author). 

  120. WHITE HOUSE, BLUEPRINT FOR A SECURE ENERGY FUTURE 20 (2011).  

The Peterson Institute study suggests that this goal is achievable if an all-in energy 

strategy is employed, but that individual policies will have little effect on oil imports or 

global oil market prices.  Houser & Mohan, supra note 2, at 16. 

  121. See Sam Kalen, Thirst for Oil and the Keystone XL Pipeline, ___ 

CREIGHTON L. REV. __ (forthcoming 2013). In February 2012, for instance, the Wall Street 

Journal reported that the “U.S. imported a record 2.517 million barrels a day of crude oil 

from Canada,” accounting for “29.4% of U.S. total crude oil imports of 8.558 barrels a day 

in the month.”  David Bird, EIA: US February Canadian Crude Imports Most Ever from 
Single Supplier, WALL. ST. J., April 27, 2012 (on file with author).  

  122. Although EIA suggests that a considerable portion of this increase is 

from onshore tight oil production, it adds that “Offshore crude oil production in the Gulf of 

Mexico trends upward over time, fluctuating between 1.4 and 2.0 million barrels per day, 

as new large development projects are started.”  EIA, AEO2012 EARLY RELEASE 

OVERVIEW (Feb. 2012).  See also EIA, AEO2013 Early Release Overview 1 (Dec. 2012) 

(growth from  onshore production); EIA, ANNUAL ENERGY OUTLOOK 2012 95–96 (June 

2012).  A recent USGS assessment projects that an additional 32 billion barrels of crude 

oil could be added to reserves from reserve growth. USGS, ASSESSMENT OF POTENTIAL 

ADDITIONS TO CONVENTIONAL OIL AND GAS RESOURCES IN DISCOVERED FIELDS OF THE 

UNITED STATES FROM RESERVE GROWTH, 2012: U.S. GEOLOGICAL SURVEY FACT SHEET 

2012–3108 (2012).  And the DOE Office of Petroleum Reserves suggests that roughly 1.8 

trillion barrels of shale oil are in deposits in Colorado, Utah and Wyoming, alone (with 

80% of those deposits on public lands).  See Fact Sheet:  U.S. Oil Shale Resources, DOE 

OFFICE OF PETROLEUM RESERVES, 

http://fossil.energy.gov/programs/reserves/npr/Oil_Shale_Resource_Fact_Sheet.pdf (last 

visited Oct. 13, 2012). And the Bureau of Land Management is developing a 

programmatic environmental impact statement for oil shale and tar sands development in 

these three states.  See Notice of Availability of the Draft Programmatic Environmental 

Impact Statement for Allocation of Oil Shale and Tar Sands Resources on Lands 

Administered by the Bureau of Land Management in Colorado, Utah, and Wyoming, 77 

Fed. Reg. 5833 (Feb. 6, 2012).  See also Phil Taylor, Cheers, Jeers for Final Interior Plan 
for Colo, Wyo, and Utah, E&E NEWS, Nov. 9, 2012 (on file with author).  While these 

deposits may contain upward of 800 billion barrels of oil, some commentators caution 

against exploiting this oil, apparently because of its energy intensity and environmental 

cost.  E.g., Roberts, supra note 108, at 49. 
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Rubik’s cube.  Yet, when BOEM develops its five-year plan, it 

does so as it has since the 1980s, leasing all available acreage the 

market will support—except those environmentally sensitive and 

controversial areas.  Any meaningful state input on the size, 

timing or location of any OCS leasing, exploration or 

development activity, whether through the CZMA or the OCSLA, 

is, as discussed above, marginalized.   

 

 Instead, the rhetoric of national energy policy effectively 

eclipses any detailed dialogue about the precise role of any 

specific five-year plan toward that policy.  The draft five-year 

plan for 2012–2017 claimed that it was “designed to promote the 

diligent development of the nation’s offshore oil and gas 

resources, which are and will remain central to the nation’s 

energy strategy, economy, and security.  The Proposed Program 

is in alignment with the Obama Administration’s Blueprint for a 
Secure Energy Future, . . . which aims to promote the Nation’s 

energy security and reduce oil imports by one-third by 2025 

through a comprehensive national energy policy that includes a 

focus on expanding safe and responsible domestic oil and gas 

production.”123  The final plan echoes this sentiment, as well,124 

and makes available 75% of undiscovered technically recoverable 

oil and gas resources in OCS.125  This includes, for the first time 

since 2008, leases in Arctic waters off Alaska’s coast. 

 

 Part IV.A of BOEM’s 2012–2017 plan suggests why 

making acreage available promotes energy security.126  BOEM 

generally relies on and incorporates by reference EIA’s Annual 

Energy Outlook.127  Petroleum demand, we are told, is “expected 

                                                             
  123. U.S. DEP’T OF THE INTERIOR, BUREAU OF OCEAN ENERGY MGMT., 

PROPOSED OUTER CONTINENTAL SHELF OIL & GAS LEASING PROGRAM 2012-2017 viii 

(2011) [hereinafter 2012–2017 DRAFT PLAN]. 

  124. U.S. DEP’T OF THE INTERIOR, BUREAU OF OCEAN ENERGY MGMT., 

PROPOSED FINAL OUTER CONTINENTAL SHELF OIL & GAS LEASING PROGRAM 2012–2017 2 

(2012) [hereinafter 2012–2017 FINAL PLAN]. 

  125. 2012–2017 FINAL PLAN, supra note 124, at 2. 

  126. 2012–2017 FINAL PLAN, supra note 124, at 100–114.  BOEM does not 

specifically model or quantify energy security benefits of OCS leasing, although it 

provides an introduction to the issues and approaches that might prove useful in the 

future “as a foundation for future modeling considerations.”  BOEM, FORECASTING 

ENVIRONMENTAL AND SOCIAL EXTERNALITIES ASSOCIATED WITH OCS OIL AND GAS 

DEVELOPMENT: THE REVISED OFFSHORE ENVIRONMENTAL COST MODEL, OCS STUDY 

BOEM 2012-025 105 (2012). 

  127. This is somewhat of a moving target, particularly for affording parties 

an ability to comment.  BOEM’s draft plan relied on the 2011 annual energy outlook.  

2012–2017 DRAFT PLAN, supra note 123, at 19.  BOEM’s final plan appears to rely on the 

EIA’s 2012 Early Release outlook, although it cites to the Annual Energy Outlook 2012 
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to grow from 19.04 MMbbl per day in 2012 to 20.8 MMbbl per 

day in 2035.”128  The transportation sector generally drives this 

demand growth.129 EIA similarly projects that, by 2035, the 

United States will increase its production and reduce its oil 

imports to approximately 41% of our consumption.130 Much of 

this increased production, moreover, flows from new development 

of onshore tight oil deposits.  But unfortunately, BOEM does not 

overtly address precisely how much production is expected from 

leases in the 2012–2017 plan or when that production, if any, is 

likely to occur.131 

 

 The production analysis is embedded in BOEM’s Market 
Simulation Model, a tool designed to assess the impact of not 

moving forward with the five-year plan.  The results of the model 

support BOEM’s “no action” alternative for the PEIS.132  The plan 

                                                                                                                                             
that was not released until June, 2012.  2012–2017 FINAL PLAN, supra note 124, at 100–

14.  And, of course, not long thereafter EIA released its early release outlook for 2013, 

again changing its projections.  EIA, AEO2013 EARLY RELEASE OVERVIEW (Dec. 5, 2012). 

  128. 2012–2017 FINAL PLAN, supra note 124, at 104.  The draft plan 

indicated that demand “is projected to grow from 18.81 MMbbl per day in 2009 to 21.93 

MMbbl per day in 2035.” 2012–2017 DRAFT PLAN, supra note 123, at 85.  

  129. “Demand growth is led by the transportation sector, which is projected 

to increase from about 71 percent of U.S. petroleum consumption in 2009 to about 73 

percent of consumption in 2035, with liquid fuels comprising 97 percent of transportation 

consumption.” 2012–2017 DRAFT PLAN, supra note 123, at 85. 

  130. Onshore and offshore United States crude oil production is projected 

to “increase from 5.88 MMbbl per day in 2012 to 6.12 MMbbl per day in 2035.”  2012–2017 

FINAL PLAN, supra note 124, at 103.Id. at 85.  BOEM notes that EIA’s projections show a 

“decrease in oil imports of approximately 0.5 percent per year between 2009 and 2035,” 

with imports expected to supply about 41% of United States oil consumption (down from 

49%). 2012–2017 DRAFT PLAN, supra note 123, at 85–86.  And “[o]ffshore oil accounts for 

more than 38 percent of 1.54 MMbbl per day of 2010 domestic oil production.” Id. 

  131. Actual production from leases identified in a 5-year plan is unlikely to 

occur until at least the next 5 year cycle; “[t]he lag from discovery to first production can 

be years for deepwater fields, particularly if located in more remote areas relatively far 

from existing production and pipeline infrastructure.”  EIA, Leasing Resumes, But Trends 
in Gulf of Mexico Production Hinge on the Timing and Productivity of Current Deepwater 
Developments, This Week in Petroleum (Dec. 14, 2011), 

http://eia.gov/oog/info/twip/twiparch/111214/twipprint.html.   

  132. BOEM contracted with a Cambridge, MA consulting firm, to prepare 

the analysis.  INDUSTRIAL ECONOMICS, INC. FOR BUREAU OF OCEAN ENERGY 

MANAGEMENT, ENERGY ALTERNATIVES AND THE ENVIRONMENT, OCS STUDY BOEM 2011-

051 2 (2011) [hereinafter DRAFT ENERGY ALTERNATIVES]; INDUSTRIAL ECONOMICS, INC. 

FOR BUREAU OF OCEAN ENERGY MANAGEMENT, ENERGY ALTERNATIVES AND THE 

ENVIRONMENT, OCS STUDY BOEM 2012-021 (2012) [hereinafter FINAL ENERGY 

ALTERNATIVES].  The firm also assisted in preparing a draft net benefit analysis, focusing 

primarily on the environmental costs and benefits of increased activity.  See INDUSTRIAL 

ECONOMICS, INC. ET AL., FOR U.S. BUREAU OF OCEAN ENERGY MANAGEMENT, DRAFT 

DESCRIPTION OF THE COST AND BENEFIT CALCULATIONS IN THE OFFSHORE 

ENVIRONMENTAL COST MODEL  (2011) (Posed as a Temporary Supplement to the 

Economic Analyses Summarized in the Decision Document for the Proposed 5-Year OCS 

Oil and Gas Program for 2012–2017).  See also Bureau of Ocean Energy Management, 

Economic Analysis Methodology for the 5-Year OCS Oil and Gas Leasing Program for 
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reports those results somewhat cryptically, combining both 

natural gas and oil with a barrel-of-oil-equivalent number.  It 

concludes that the five-year plan accounts for approximately 10 

billion barrels of oil equivalent over 40 years.133  That translates 

into roughly 685,000 barrels of oil equivalent (not just oil) per 

day.  The model predicts that approximately 458,000 barrels of 

oil equivalent per day will have to be imported if the plan is not 

approved.  

 

 The utility of this information is debatable.  To begin 

with, the underlying premise appears flawed.  The premise is 

that, under the “no action” alternative scenario, “the oil and 

natural gas that would have been produced as a consequence of 

sales over the 2012–2017 five-year program area are not 

available to consumers, who must therefore obtain energy from 

other sources.”134  But there is no discussion about the fact that 

oil and gas would not be available to consumers during the five-

                                                                                                                                             
2012-2017, OCS Study BOEM-2011-050 (2011) (draft) [hereinafter DRAFT ECONOMIC 

ANALYSIS]; BUREAU OF OCEAN ENERGY MANAGEMENT, ECONOMIC ANALYSIS 

METHODOLOGY FOR THE 5-YEAR OCS OIL AND GAS LEASING PROGRAM FOR 2012-2017, OCS 

STUDY BOEM 2012-022 (2012) [hereinafter FINAL ECONOMIC ANALYSIS]. 

  133. BOEM notes that 68% of the foregone oil and natural gas production 

would be replaced by increased imports, onshore production would replace about 16%, 

with fuel switching and lower consumption accounting for the rest, and that: 

 

Without the expected production from the Five Year Program, 10 

billion BOE (BBOE) over 40 to 50 years would be deferred and offset 

by increased supplies from other energy sources.  The energy sources 

would increase as follows: oil and natural gas imports by 6.8 BBOE 

(equal to current U.S. imports for almost 1.5 years), onshore oil and 

natural gas production by 1.6 BBOE (equal to almost half a year of 

current onshore production), and other energy sources by 1.0 BBOE.  

Consumption of oil and natural gas would be expected to decline by 0.6 

BBOE (equal to less than 2 months of current U.S. oil and gas 

consumption) spread over the next 40 to 50 years. 

 

2012–2017 FINAL PLAN, supra note 124, at 110.  The Draft Plan had 1% less in imports 

(6.7 BBOE of imports and 1.7 BBOE from onshore production), but more importantly 

referred to “lost” production from the plan while the Final Plan significantly refers 

instead to “deferred and offset” production.  2012–2017 DRAFT PLAN, supra note 123, at 

88.  BOE represents the volume of gas expressed in terms of its energy equivalence to oil 

(5,620 cubic feet of gas per oil barrel).  BOEM’s draft programmatic NEPA document 

added little to the dialogue:  It provided short descriptions of current issues and trends 

within various industrial categories (transportation, electric generation, residential, and 

commercial), with at best a few sporadic paragraphs of random information that does not 

necessarily relate to the projected 40 year period associated with the future activities 

under the plan. PDEIS, supra note 94, at 4-476 – 4-495.  And the energy loss analysis is 

truncated, occurring mostly in the no action alternative discussion. Id; see also id. at 2-10. 

  134. DRAFT ENERGY ALTERNATIVES, supra note 132, at 2.  BOEM’s final 

energy alternatives analysis warrants further study, but it apparently modified the 

agency’s prior approach.  FINAL ENERGY ALTERNATIVES, supra note 132, at 1-3. 
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year period and no discussion of when that lost production is 

likely to occur and may need to be replaced, all of which are 

critical concerns.135  BOEM’s model effectively assumes that no 

additional oil and gas leasing will occur during the next 40 years, 

and therefore that the five-year plan proposal is the end of the 

program—an untenable assumption.136  Finally, it employs a 

single EIA report to justify leasing over the next five years, but 

EIA information is ever evolving137 and not necessarily well 

suited to cementing energy decisions in any five-year planning 

increment.  The discussion, therefore, is merely a theoretical 

calculation designed more for optics than substance.   

IV.  CONCLUSION 

Until the world transitions away from fossil fuels, it seems 

tenable to expect that the United States will need to continue to 

produce oil from the OCS—at least during the next generation.  

But the program for administering OCS leasing has become too 

                                                             
  135. BOEM’s model assumes the following production profile: 

  

Production profiles or schedules show the distribution of anticipated 

production by year over the life of program related activity in each 

program area.  Generally, production begins earlier in established 

shallower near shore areas in the GOM.  Deepwater and frontier areas 

production schedules being later and the activity tends to stretch over 

longer periods.  The BOEM uses a 40 to 50 year time period from each 

lease sale to model the E&D activity. 

 

DRAFT ECONOMIC ANALYSIS, supra note 132, at 26.  The Department of the Interior, 

moreover, has begun to entice more diligent development, after concluding that 

“[a]pproximately 70% of the Undiscovered Technically Recoverable Resources currently 

under lease in all areas of the Federal Gulf of Mexico are not producing or not subject to 

approved or pending exploration or development plans.”  U.S. DEPARTMENT OF THE 

INTERIOR, OIL AND GAS LEASE UTILIZATION – ONSHORE AND OFFSHORE: REPORT TO THE 

PRESIDENT 4 (2011). 

  136. While this assumption is unreasonable, it logically follows from the 

difficulty of pairing up the leasing of specific tracts to production timetables from those 

tracts.  In its final economic analysis, BOEM addressed this issue by noting 

“[c]conceivably the oil and gas supply may only be delayed until a future program could 

offer the NSO area, but this analysis does not incorporate that possibility.  Previous 

administrative decisions to remove areas from Five-Year schedules have proved durable, 

and this makes future offers of the area highly uncertain . . .”  FINAL ECONOMIC 

ANALYSIS, supra note 132, at 2 n.3.  Of course, this merely confirms the theme of this 

article.  And not surprisingly, the Center for Sustainable Economy has challenged the 

economic analysis accompanying the plan.  See Lynn Garner, Lawsuit Challenges Five-
Year Leasing Plan, Alleges Improper Economic Analysis, BNA DAILY ENVT., Dec. 18, 2012 

(on file with author). 

  137. One example of the industry’s dynamic nature is that BOEM’s draft 

plan referenced the likely increase in natural gas flowing into the lower 48 from the 

Alaska natural gas pipeline, sometime after 2020, and yet that pipeline has now morphed 

into a proposal for a pipeline that would transport gas to be shipped overseas as LNG.  

2012–2017 DRAFT PLAN, supra note 123, at 84) 
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formulaic.  Requiring that the Interior Department, every five 

years, “determine[ ] [what] will best meet national energy needs 

for the five-year period”138 is neither sound nor fruitful.  It 

facilitates a process that favors predictability for industry and 

revenue generation for the Treasury, over meaningful state 

participation or thoughtful integration into national energy 

policy.139  It consumes agency resources and constrains agency 

decision-making.  And it contributes to an aggressive use of 

tiering during the agency’s subsequent environmental review of 

OCS activities that may shield searching examination into 

issues.  As the nation focuses on energy policy, therefore, this 

seems an auspicious time for Congress to consider modernizing 

the five-year planning requirement. 

 

 In lieu of the unrealistic task of purportedly assessing 

energy needs every five years, Congress should afford the 

Department with the authority to engage in broad-scale OCS 

management planning as it does for onshore public lands.140  

Broad-scale management plans should avoid establishing leasing 

schedules; instead, they should identify zones where leasing can 

occur and establish caps for how much leasing can occur in those 

zones.141  This might facilitate better coordination with the 

emerging objective of marine spatial planning,142 as well as the 

desire to promote renewable resources throughout the OCS.143  
                                                             
  138. 43 U.S.C. § 1344(a) (2012). 

  139. How OCS resources integrate into any national energy strategy is not 

necessarily explored in any depth: “The consumption of the refined oil is not considered 

because the scope of this draft PEIS is limited to issues that have a bearing on the 

decisions for the proposed leasing program.  Consumption of oil and gas is considered at a 

broader level when decisions are made regarding the role of oil and gas generally, 

including domestic production and imports, in the overall energy policy of the United 

States.”  PDEIS, supra note 94, at 1-18.  The 2012-2017 Draft Plan similarly observed, “at 

the program stage BOEM’s approach to determining whether an area is ripe for 

development is not based solely on a program area’s aggregate resource estimates.  

Instead, it focuses more broadly on evaluation of a hurdle price below which immediate 

exploration and development of any one of the program area’s potential undiscovered field 

sizes, as suggested by available resource assessments, would not provide the best value 

for society.”  2012–2017 DRAFT PLAN, supra note 123, at 70; see also 2012–2017 FINAL 

PLAN, supra note 124, at 85-91. 

  140. See 2012–2017 FINAL PLAN supra note 124. 

  141. Plans can be continually reviewed, and possibly updated every 10 

years or shorter if new information or changed circumstances warrant.  Industry’s desire 

for predictability is not necessarily diminished under this approach, because the number 

and timing of lease sales is not necessarily diminished. 

  142. See Joan M. Bondareff, The Impact of Coastal and Marine Spatial 
Planning on Deepwater Drilling, 26 NAT. RES. & ENV’T. 3 (2011); see also Michael Burger, 

Consistency Conflicts and Federalism Choice: Marine Spatial Planning Beyond the State’s 
Territorial Seas, 41 ENVTL. L. REPORTER10602 (2011). 

  143. This would be consistent with the effort to coordinate national ocean 
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Importantly, it would relieve some of the pressure toward 

accelerated leasing and potentially afford interested parties and 

affected states a better ability to engage during the subsequent 

leasing process.  BOEM nudged slightly in this direction when it 

finalized the 2012-2017 plan, by agreeing to publish annual 

progress reports and afford interested parties an opportunity to 

comment on program implementation.144 

 

 Finally, amending the 5-year planning requirement could 

facilitate a more robust integration into the United State’s ever-

evolving national energy policy.  How much oil, when we need it, 

and from where, are questions requiring an iterative relationship 

among the White House, the Department of Energy, and the 

Department of the Interior.  That the current approach is less 

than ideal is reflected by the simple lack of coherence in the 

timing between EIA’s energy outlook and the five-year planning 

process: the draft 2012–2017 plan relied on EIA’s 2011 energy 

outlook, and when BOEM finalized the plan it apparently relied 

on EIA’s early release for the 2012 Annual Energy Outlook—even 

thought the 2012 Annual Energy Outlook was released in the 

same month as BOEM’s proposed final plan.  Even if BOEM 

incorporated updated EIA information, the public will not have 

had any opportunity to review and comment on BOEM’s use of 

that information.  Indeed, as a consequence of the many technical 

documents and changes between the 2011 draft plan and the 

2012 proposed final plan, meaningful public review and input is 

constrained and possibly compromised.  BOEM and EIA need to 

be able to coordinate and work cooperatively, and yet little about 

the current five-year planning process promotes sufficiently that 

type of relationship, and permits meaningful public scrutiny.  If, 

therefore, Congress modified the 5-year planning requirement, it 

could ensure enhanced coordination, cooperation and 

transparency by developing a process that actually marries OCS 

leasing to energy policy objectives.  Consequently, OCS leasing 

should be taken off cruise control, with its occasional speed 

bumps, and placed under the umbrella of a more coordinated 

national energy policy. 

  

                                                                                                                                             
policy.  See PEW OCEANS COMM’N, AMERICAN’S LIVING OCEANS: CHARTING A COURSE FOR 

SEA CHANGE: A REPORT TO THE NATION (2003); U.S. COMM’N ON OCEAN POL’Y, AN OCEAN 

BLUEPRINT FOR THE 21ST CENTURY (2004).  See also Notice of Availability, National Ocean 

Council—National Ocean Policy Draft Implementation Plan, 77 Fed. Reg. 2514 (Jan. 18, 

2012). 

  144. 2012–2017 FINAL PLAN, supra note 124, at 15. 


