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RECENT DEVELOPMENT 

THIRD PARTY STANDING AND 
PRIVATIZATION: WHY PUBLIC INTERESTS 

MAY BENEFIT PRIVATIZATION 

 Is privatization—transferring government ownership or 
management, in property or services, to private ownership or 
management1—consistent with or antipodal to public interests, 
especially in relation to environmental concerns? Advocates of 
privatization would argue that it furthers public interests 
because the government is too large, bureaucratic, and wasteful.2 
The private sector, conversely, is efficient at using and managing 
resources,3 creating jobs,4 and contributing to national security.5 
Therefore, allowing private industry to decide how to allocate and 
utilize society’s resources would be better for society as a whole.6 
Public oversight, however, is necessary because the private sector 
is too self-interested and will not adequately protect the 
environment.7 Public lands should be left in public hands.8 

                                                        

 1. GOV’T ACCOUNTABILITY OFFICE, REPORT NO. 97-121, TERMS RELATED TO 

PRIVATIZATION ACTIVITIES AND PROCESSES 9 (1997), available at 
http://www.gao.gov/archive/1997/gg97121.pdf; see also Daniel H. Cole,  
Clearing the Air: Four Propositions About Property Rights and Environmental Protection,  
10 DUKE ENVTL. L. & POL’Y F. 103, 105, 107–08 (1999). 
 2. See e.g., TERRY L. ANDERSON ET AL., CATO INSTITUTE, HOW AND WHY TO 

PRIVATIZE FEDERAL LANDS 2 (1999) (“It is remarkable that the federal government 
actually loses money in the course of managing federal land assets estimated to be worth 
billions.”). 
 3. Id. at 7. 
 4. James L. Huffman, The Inevitability of Private Rights in Public Lands,  
65 U. COLO. L. REV. 241, 264 (1994). 
 5. Id. 
 6. ANDERSON ET AL., supra note 2, at 2; see also Richard L. Stroup, Privatizing 
Public Lands: Market Solutions to Economic and Environmental Problems,  
19 PUB. LAND & RESOURCES L. REV. 79 (1998). 
 7. See, e.g., Michael C. Blumm, Public Choice Theory and the Public Lands:  
Why “Multiple Use” Failed, 18 HARV. ENVTL. L. REV. 405, 406 (1994). 
 8. See Huffman, supra note 4, at 243 (stating the view that “these [public] lands 
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Although these summaries may be an oversimplification of the 
competing arguments, an in-depth discussion of the costs and 
benefits of privatization is beyond the scope of this paper. 

However, the underlying disagreement between the 
privatization arguments regarding competing land uses are often 
fought in the court. How should we phrase the issue? Who gets to 
appear in court? Typically, these conflicts do not involve two 
landowners who are both seeking to protect some “stick in [their] 
bundle of rights.”9 Usually, at least in relation to privatization 
issues, the government owns the property in the first instance, 
and the private party has an interest in acquiring ownership of 
the land.10 If the government and private entity are the only 
parties involved, it would seem no other party would have 
standing. Does the government actually own the property or does 
it just hold title to the property, as trustee, for the benefit of the 
public?11 If the government is acting as trustee and violates that 
duty, it follows that individuals representing the public interest 
should have standing to raise this issue in any court proceeding.12 

Nevertheless, in a recent decision, the Court of Appeals for 
the Tenth Circuit held that this is not the case.13 In effect, the 
court held that only those parties who might be able to acquire 
an ownership interest in public lands under a federal statute 
have standing to sue. Section I of this paper will provide a more 
detailed discussion of the case and the court’s decision. Section II 
will focus on the standing issue and propose an alternate view to 
that reached by the court. This decision might seem like a “win” 
for privatization, but advocates should proceed cautiously. 
History has shown that limiting public access leads to more 
government involvement, thus thwarting privatization’s main 
goal. Section III discusses some of these considerations. 

I. BACKGROUND—A CONTINUING SAGA 

On April 2, 2004, the United States Bureau of Land 

                                                        

belong to all of us” partially explains ongoing support for the federal government to 
manage public lands.) 
 9. Kaiser Aetna v. United States, 444 U.S. 164, 176 (1979). 
 10. Cole, supra note 1, at 103. 
 11. Huffman, supra note 4, at 255 (discussing possible constructs of the relationship 
between government and public lands). 
 12. Id. at 262 (referring to the public trust doctrine but noting that it has received 
little support in the privatization context) (citing Charles F. Wilkinson,  
The Headwaters of The Public Trust: Some of The Traditional Doctrine,  
19 ENVTL. L. 425 (1989)). 
 13. High Country Citizens Alliance v. Clarke, 454 F.3d 1177 (10th Cir. 2006). 
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Management (“BLM”) granted nine mining patents, 
encompassing 155 acres of public land near Crested Butte, 
Colorado, to Mt. Emmons Mining Company (“MEMCO”)14 for 
$775.00.15 The BLM simultaneously dismissed patent protests 
that had been filed by a local preservation group, the High 
Country Citizens’ Alliance (“Alliance”).16 A legal battle quickly 
ensued.17 

The Alliance filed suit in the United States District Court for 
the District of Colorado, alleging several violations on the part of 
BLM.18 First, the Alliance alleged that the BLM violated the 
General Mining Act of 1872 (“Mining Law”),19 which allows for 
patents to be issued only for claims containing “valuable 
deposits”20 that are “within the limits of the lode.”21 Additionally, 
the Alliance claimed that the BLM refused to provide it with 
crucial documents, in violation of the Freedom of Information Act 
(“FOIA”).22 The Alliance argued that the absence of these 
                                                        

 14. MEMCO is a subsidiary of Phelps Dodge Corporation (“Phelps”).  
See Order Granting the Defendants’ Motions to Dismiss and Denying the Motion for a 
Preliminary Injunction as Moot, High Country Citizens’ Alliance v. Clarke,  
No. 04-MK-0749 (PAC), at 2 n.2 (D. Colo. Jan. 12, 2005) [hereinafter Order]. 
 15. See Brief of Petitioner-Appellant, High Country Citizens’ Alliance v. Clarke,  
No. 05-1085, at 3–4 (10th Cir. Jan. 9, 2006) (noting that under the 1872 Mining Act, 
MEMCO was allowed to purchase the land at five dollars an acre). 
 16. See Brief of Respondent-Appellee, High Country Citizens’ Alliance v. Clarke,  
No. 05-1085, at 3 (10th Cir. Jan. 9, 2006). 
 17. The Town of Crested Butte, Colorado, and the Board of County Commissioners 
of the County of Gunnison, Colorado sided with the Alliance in this dispute.  
See High Country Citizens’ Alliance, Timelines—Past & Present, Recent and Past History 
of the Red Lady Saga, http://www.hccaonline.org/page.cfm?pageid=2468  
(last visited Sept. 25, 2006). For the general history and background, see Eryn Gable, 
Mining: Crested Butte case tests locals' right to challenge sale of public land,  
LAND LETTER (Environment & Energy Publishing, Washington, D.C.), Jan. 12, 2006.  
In the most recent development, Phelps is getting out of the deal. Gargi Chakrabarty, 
Phelps Dodge ditches disputed mine acreage; Previous owner will get unmined 
molybdenum land near Crested Butte, ROCKY MTN. NEWS, Feb. 8, 2006, at 2B. 
 18. The named defendants were Kathleen Clarke, in her official capacity as Director 
of the U.S. Bureau of Land Management; Ron Wenker, in his official capacity as Colorado 
BLM Director, U.S. Bureau of Land Management; Gale Norton, in her official capacity as 
Secretary of the Interior; Phelps Dodge Corporation; and Mt. Emmons Mining Company. 
Clarke, 454 F.3d at 1177. 
 19. General Mining Act of 1872, ch. 152, 17 Stat. 91 (1872)  
(codified as amended in scattered sections of 30 U.S.C.). 
 20. 30 U.S.C. § 29 (2000); Brief of Petitioner-Appellant, supra note 15, at 6. 
 21. 30 U.S.C. § 23 (2000); Brief of Petitioner-Appellant, supra note 15, at 6. 
 22. 5 U.S.C. § 552 (2000 & Supp. II 2002). The FOIA claim was litigated separately. 
See High Country Citizens’ Alliance v. Clarke, No. 04-CV-00749-MSK-PAC,  
2005 WL 2453955, at *8 (D. Colo. Sept. 29, 2005) (denying cross-motions for summary 
judgment because the Federal Defendants made a prima facie showing that the 
documents are confidential but declining to hold that they are actually confidential) 
[hereinafter Clarke II]. 
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documents interfered with their efforts to mount an effective 
patent protest challenge.23 The Alliance further alleged that the 
BLM failed to comply with the procedures laid out in the 
Administrative Procedure Act (“APA”)24 and the Federal Land 
Policy and Management Act of 1976 (“FLPMA”).25 The Alliance 
also asserted that it was “adversely affected”26 by the BLM’s 
“arbitrary and capricious”27 actions. Among the remedies 
requested, the Alliance asked the court to enjoin the BLM from 
conveying the patents to MEMCO and to void any patents that 
had already been issued.28 

However, the district court refused to rule on the merits of 
the claim. It concluded that the Alliance lacked standing because 
it had no ownership interest in the land.29 The court decided that, 
under the APA, the United States did not waive its sovereign 
immunity in regard to parties, like the Alliance, contesting the 
issuance of a patent.30 Based on the Mining Law, the court found 
that the Alliance could only challenge the patent application 
before it was issued.31 Once issued, only an “adverse claimant” 
had standing to challenge the BLM’s decision.32 The Mining Law 
“preclude[d] judicial review”;33 thus, the Alliance could not rely on 
the APA to circumvent this bar.34 Moreover, the court found that 
the Alliance’s lack of standing under the Mining Law also 
excluded its claim against the BLM for insufficient notice of its 
patent protest decision.35 Finally, the Alliance could not rely on 
the FLMPA to grant a cause of action because the language 
expressed mere Congressional intent and not a legislative 

                                                        

 23. See Brief of Petitioner-Appellant, supra note 15, at 6. 
 24. See 5 U.S.C. § 555(e) (2000); Brief of Petitioner-Appellant, supra note 15, at 46 
(regarding notice of the denial of the Alliance’s patent protest petitions). 
 25. See 43 U.S.C. § 1701(a)(5) (2000). Originally, the Alliance claimed that the 
Federal Defendants withheld certain mineral reports but the Alliance did not appeal the 
dismissal of this claim. See Order, supra note 14, at 15 and Brief of Petitioner-Appellant, 
supra note 15, at 3 n.1. 
 26. 5 U.S.C. § 702 (2000 & Supp. II 2002); Brief of Petitioner-Appellant,  
supra note 15, at 6. 
 27. 5 U.S.C. § 706(2)(A) (2000 & Supp. II 2002); Brief of Petitioner-Appellant,  
supra note 15, at 5. 
 28. Order, supra note 14, at 3. 
 29. Id. at 5. 
 30. Id. at 10. 
 31. Id. at 9–10. 
 32. Id. at 10 n.13. See also 30 U.S.C. § 30 (2000). 
 33. 5 U.S.C. § 701(a)(1) (2000 & Supp. II 2002). 
 34. Order, supra note 14, at 13–14. 
 35. Id. at 14–15. 
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mandate.36 The district court granted the BLM’s motions to 
dismiss for lack of subject matter jurisdiction and failure to state 
a claim for which relief can be granted.37 

The Alliance subsequently appeared before a three-judge 
panel in the United States Court of Appeals for the Tenth 
Circuit, arguing that it did have standing under the APA.38 The 
Tenth Circuit disagreed and upheld the district court’s decision.39 

II. THE ALLIANCE HAS TWO LEGS 

Does a third party have standing to challenge a decision to 
issue land patents when it has no ownership interest in the land? 
Standing is a fundamental requirement for bringing suit. The 
Supreme Court defined standing requirements for Article III 
courts,40 but agencies can grant standing for administrative 
proceedings according to their enabling statutes.41 

A. Administrative Leg 

The Alliance only argued that it had judicial standing in this 
case; it was silent about administrative standing.42 However, the 
Secretary of the Department of the Interior has granted 
administrative standing to parties like the Alliance. The 
regulations distinguish private contests from protests. Private 
contests cover those who claim an “adverse interest,”43 such as 
ownership interest claims. However, 

. . . [w]here the elements of a contest are not present, any 
objection raised by any person to any action proposed to be 
taken in any proceeding before the Bureau will be deemed 

                                                        

 36. Id. at 15. 
 37. Id. at 3–4, 16. 
 38. Clarke, 454 F.3d at 1177. 
 39. Id. 
 40. The requirements are: (1) an injury-in-fact; (2) caused by the defendant; and (3) 
redressable by court action. See Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), 
Inc., 528 U.S. 167, 180–81 (2000) (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 
560–61 (1992)). 
 41. See Amalgamated Meat Cutters v. Connally, 337 F. Supp. 737, 746 (D.C. Cir. 
1971) (recognizing the validity of Congressional delegation of authority);  
Martin v. Occupational Safety & Health Review Comm’n, 499 U.S. 144, 150–51 (1991) 
(same). 
 42. In Clarke II, the court noted that the Alliance had appealed the FOIA decision 
to the Department of the Interior, but the Department, instead of ruling on the appeal, 
told the Alliance it could commence legal action. 2005 WL 2453955, at *2. Whether the 
Alliance attempted to appeal the other claims and received a similar response is unclear. 
 43. 43 C.F.R. § 4.450-1 (2005). The enabling statutes are 5 U.S.C. § 301 (2006),  
43 U.S.C. § 1201 (2000), and 43 U.S.C. § 315a (2000). 
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to be a protest and such action thereon will be taken as is 
deemed to be appropriate in the circumstances.44 

Protests are broader and may be brought by anyone; 
however, if the BLM denies the protest, only those who are a 
“‘party to the case,’ and . . . ‘adversely affected’ by the decision” 
have standing to appeal to the Interior.45 The Alliance was a 
proper party to the case, in any administrative adjudication, 
because its patent protest was denied by the BLM.46 

Furthermore, in accordance with the Interior’s regulations, 
the Alliance asserted that it was adversely affected, even though 
they did not have an ownership interest in the land. The Interior 
Board of Land Appeals (“IBLA”) has stated that “the interest 
necessary to appeal denial of a protest is neither limited to legal 
issues in the specific land at issue nor limited to economic or 
property rights.”47 Indeed, the IBLA has stated that the words 
“adversely affected” in sections 29 and 30 of the Mining Law 
describe words of jurisdiction—only those parties with adverse 
possessory interests are subject to the provisions.48 Thus, a party 
that actually has an adverse interest but fails to comply with the 
Mining Law requirements is prohibited from later claiming an 
interest.49 But, “[i]t does not serve to limit the rights of those 
whose claim or interest is not premised on a mineral entry from 
objecting to the patent application on the grounds that the 
applicant has not complied with the general mining laws.”50 It is 
unclear whether the Alliance pursued its administrative 
options.51 

                                                        

 44. 43 C.F.R. § 4.450-2 (2005) (emphasis added), quoted in Burnham,  
100 I.B.L.A. 94 (1987). 
 45. 43 C.F.R. § 4.410(a), quoted in Burnham, 100 I.B.L.A. at 94;  
see also Pac. Coast Molybdenum Co., 68 I.B.L.A. 325, 330 (1982). 
 46. See 43 C.F.R. § 4.410(b); Burnham, 100 I.B.L.A. at 94 (“Denial of a protest 
makes an individual a party to a case, . . . .”). 
 47. Burnham, 100 I.B.L.A. at 94 (citations omitted). See also Cal. Ass’n of Four 
Wheel Drive Clubs, et al., 30 I.B.L.A. 383 (1977) (holding that a citizens’ group, whose 
adverse interest concerns the use of the land, has standing to appeal denial of patent 
protest); Pac. Coast Molybdenum Co., 68 I.B.L.A. at 325, 332–33 (stating that any person, 
including an environmental group, who has an interest in the denial of a patent protest 
may appeal, an “interest in the land” is not required). 
 48. Pac. Coast Molybdenum Co., 68 I.B.L.A. at 329  
(quoting Ryan v. Granite Hill Mining and Dev. Co., 29 L.D. 522 (1900)). 
 49. Id. at 329–30. 
 50. Id. at 330. 
 51. See supra note 42. 
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B. Judicial Leg 

The Tenth Circuit, in dicta, stated that nothing in the 
statute or regulations provided the Alliance with the right to 
judicial appeal.52 But it was only half-right. Undoubtedly, the 
Alliance’s administrative standing, in and of itself, would not 
give it standing in an Article III court.53 Generally, a party is 
required to exhaust any available administrative remedies before 
a court will review the case.54 Under the Interior’s regulations, 
any decision that can be appealed to the Secretary or IBLA is not 
a final agency decision.55 This rule should not apply since the 
Alliance did not appeal the BLM’s decision to the IBLA 
considering the Secretary informed the Alliance that it could file 
suit instead.56 

The Supreme Court has held that courts can review agency 
action under the APA “where a plaintiff asserts that an agency 
failed to take a discrete agency action that it is required to take.”57 
The Court has implicitly rejected the argument that a specific 
statute must authorize a private right of action.58 In this case, the 
Alliance claimed that the BLM failed to abide by the Mining 
Law’s requirement that patents are issued only for “valuable 
deposits.”59 Thus, noncompliance with this requirement can be 
challenged under an “arbitrary and capricious” standard.60 Also, 
where the Secretary has promulgated certain regulations, a court 
                                                        

 52. Clarke, 454 F.3d at 1190. The court did not discuss the administrative options. 
Id. 
 53. See, e.g., Gettman v. Drug Enforcement Admin., 290 F.3d 430, 433  
(D.C. Cir. 2002). 
 54. 5 U.S.C. § 704 (2000 & Supp. II 2002). Cf. Arch Mineral Corp. v. Babbit,  
894 F. Supp. 974, 985 (S.D. W.Va. 1995) (noting that neither statute nor regulation 
expressly required exhaustion of administrative remedies; therefore, court could review 
under the APA). This issue was not addressed in the briefs. See Brief of Petitioner-
Appellant, supra note 15; Brief of Respondent-Appellee, supra note 16. 
 55. See 43 C.F.R. § 4.21(c) (2005); 43 C.F.R. § 4.403 (2005) (holding that a decision 
by the IBLA constitutes “final agency action”). 
 56. Clarke II, 2005 WL 2453955, at *2. See supra note 42. 
 57. See Norton v. S. Utah Wilderness Alliance, 542 U.S. 55, 64 (2004)  
(emphasis in original); Am. Colloid Co. v. Hodel, 701 F. Supp. 1537, 1542 (D. Wyo. 1988) 
(showing how any party can file a protest, prior to the issuance of patent, stating that the 
patent application has not been complied with) (citing 2 AM. L. OF MINING § 52.01);  
see also 5 U.S.C. § 706(1) (2000). 
 58. See Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871, 882 (1990)  
(“When, as here, review is sought not pursuant to specific authorization in the substantive 
statute, but only under the general review provisions of the APA, the ‘agency action’ in 
question must be ‘final agency action.’”) (emphasis added) (citing 5 U.S.C. § 704)). 
 59. See 30 U.S.C. § 29 (2000). 
 60. Coleman v. United States, 363 F.2d 190, 196 (1966) (issue of whether valid 
discovery had been made), rev’d on other grounds, 390 U.S. 601 (1968). 
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may review the failure to follow those regulations for abuse of 
discretion.61 In this case, the Alliance did not challenge the 
Secretary’s decision to forgo the procedures outlined in the 
regulations. However, a court may decide that, even if an appeal 
up the agency chain was available, an agency’s failure to raise it 
as an affirmative defense indicates additional proceedings would 
be a waste of time and that review would therefore be proper.62 
The defendants did not mention that the agency review was 
available. Thus, the Tenth Circuit should not have dismissed the 
case for lack of standing. These decisions all support the 
conclusion that the Alliance has standing. In fact, the U.S. 
Supreme Court has already acknowledged that a party alleging 
aesthetic and environmental interests is within the “zone of 
interests” that the FLPMA was designed to protect63 without 
requiring that the party itself have an ownership interest in the 
land.64 

III. STANDING AND PRIVATIZATION CAN GO HAND IN HAND 

Privatization may implicate standing issues because many 
disagreements boil down to competing land uses. On one hand, 
the private sector wants to develop the land to its best economic 
use. However, public interest groups want to protect and 
conserve the environment. The traditional model pits land owner 
vs. land owner. When no private owners are involved, we cannot 
rely on the traditional model to define rights and standing to sue. 

An appreciation of the standing issue is important, even for 
pro-privatization advocates, because denying the public access to 
a judicial forum may harm privatization efforts in the long run. 
In a case such as this, one may not trust a mining company to 
consider environmental impacts in furtherance of the public 
interest. This mistrust is understandable because businesses 
have incentives to maximize profit for the benefit of their 
shareholders or owners.65 Even when engaging in ancillary 

                                                        

 61. See, e.g., Johnson v. Udall, 292 F. Supp. 738 (C.D. Cal. 1968). 
 62. Nat’l Wildlife Fed’n v. Buford, 835 F.2d 305, 317 (D.C. Cir. 1987) (noting that 
judicial review was proper, and that, even if an appeal to IBLA was available, the 
agency’s failure to raise exhaustion as a defense indicated further proceedings would be 
futile). 
 63. Lujan, 497 U.S. at 886. 
 64. Id. at 890–91 n.2 (holding that a final land classification can be challenged by a 
person adversely affected under the APA). See also Sierra Club v. Watt, 608 F. Supp. 305, 
337 (E.D. Cal. 1985) (finding that Congress intended joint use of the land among mining 
and environmental interests). 
 65. Dodge v. Ford Motor Co., 170 N.W. 668, 684 (Mich. 1919) (noting that “[a] 
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activities, those activities must still somehow relate to the main 
purpose: turning a profit.66 Presumably, a mining company 
makes money from its mining activities, and thus, it is not at all 
unreasonable to see how environmental protection or 
preservation would be contrary to this purpose. Whereas 
shareholders may be able to hold the mining company 
accountable for not mining, i.e., not producing income, the 
general public does not have a similar right. Thus, if the public is 
in a constant state of mistrust, it may invariably seek to block 
privatization attempts. 

The public’s ability to hold government officials accountable 
in a court of law for arguably dubious actions is fundamentally 
important in our society. Voting is not an efficient mechanism of 
enforcing accountability in a case like this one because 
administrative officials are appointed, not elected. Indeed, it is 
because they are appointed that accountability for borderline 
decisions should be available.67 A brief glance at history serves as 
a reminder that scandals involving a breach of trust usually 
spawn additional legislation.68 However, these regulations are 
sometimes counter-productive and breed additional mistrust.69 
Access to a legislative forum is undeniably critical, but 
oftentimes, lawmakers are influenced by their own interests.70 
Denying the public access to the courts to challenge questionable 
government actions harms privatization efforts because more, 
rather than less, regulatory oversight may result.71 

                                                        

business corporation is organized and carried on primarily for the profit of the 
stockholders.”). 
 66. See, e.g., Sabino v. Director of Taxation, 686 A.2d 1197  
(N.J. Super. Ct. App. Div. 1996) (noting business expenses that aid the general welfare 
may be justified if they benefit the corporation). 
 67. See Blumm, supra note 7, at 415–22. Blumm applies traditional public choice 
theory to agencies and argues that bureaucrats, like legislators, can also be swayed by 
narrow interest groups. 
 68. See generally Jeremy Rabkin, At the President’s Side: The Role of the White 
House Counsel in Constitutional Policy, 56 LAW & CONTEMP. PROBS., 63, 73–74 (1993) 
(notinh that “[t]he Ethics in Government Act, . . . institutionalized a climate of public 
suspicion; . . .”) (internal citations omitted); Cass R. Sunstein, Bad Incentives and Bad 
Institutions, 86 GEO. L.J. 2267, 2267–68, 2271 (1998) (discussing the Independent 
Counsel Act in response to Watergate). See also Sarbanes-Oxley Act of 2002, 15 U.S.C.A. § 
7201–7266 (Supp. 2005). 
 69. Sunstein, supra note 68, at 2280; Blumm, supra note 7, at 419–22 (indicating 
that Congressional efforts to overcome agency capture via federal statute still could not 
fix the inconsistency of national versus local interests). 
 70. Some scholars would argue that increased public access to the decision-making 
process results in more bureaucracy. SHELDON D. POLLACK, THE FAILURE OF U.S. TAX 

POLICY 162–90 (Penn State Press 1996). 
 71. See, e.g., Mark D. Savin and Kathryn S. Hahne, Eminent Domain After Kelo, 
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There does not appear to be an absolute answer in the 
privatization debate, but policymakers will only reach the merits 
if there is an opportunity and an open forum in which they can 
examine both sides. This paper does not suggest that the courts 
should be open to everyone; nor should the reader infer that 
government officials should be accountable for every action or 
decision. However, when parties such as the Alliance have an 
arguably legitimate dispute regarding government action, they 
should be allowed access to the courts. Erring on the side of 
access may encourage additional communication among the 
different privatization factions. Allowing standing to third 
parties should therefore be viewed as serving the interests of 
both sides in the privatization debate. Standing, or lack thereof, 
should not serve to trump preservation or conservation actions by 
public interest groups. 

Meri Chang 
 

                                                        

http://www.faegre.com/articles/article_2002.aspx (last visited Feb. 2, 2007)  
(noting that twenty-two states enacted eminent domain laws in response to the Supreme 
Court’s Decision in Kelo v. City of New London). 
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