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RECENT DEVELOPMENT 

FEDERAL REGULATIONS, INCENTIVES, AND 
FUNDING OF RENEWABLE ENERGY IN 2006 

While renewable energy currently amounts to approximately 

six percent of national energy production, the Energy 

Information Administration estimates that renewable energy is 

slated to gain an additional one and a half percent of the national 

energy production market annually.1 Based on this prediction, 

renewable energy production will see a growth of thirty-eight 

percent by 2025.2 Federal policies toward renewable energy are 

likely to have a direct impact on this projection. It is therefore 

instructive to examine federal policies and efforts that regulate, 

encourage, and fund renewable energy.3 This article discusses 

four important legislative policies contained within a 

Congressional Research Services brief,4 a recent amendment to 

the Public Utility Regulatory Policies Act,5 and aspects of the 

                                                           

 1. U.S. DEPT. OF ENERGY, ENERGY INFORMATION ADMINISTRATION, ANNUAL 

ENERGY OUTLOOK 2005, at 80 (Feb. 2005), available at 

http://tonto.eia.doe.gov/FTPROOT/forecasting/0383(2005).pdf. Of the 5.9 % provided by 

renewable energy sources, 2.5 % comes from hydropower and 3.4 % from nonhydropower 

sources. Id. at 9, 162. 

 2. FRED SISSINE, CONG. RESEARCH SERV., RENEWABLE ENERGY: TAX CREDIT, 

BUDGET, AND ELECTRICITY PRODUCTION ISSUES 9 (2005), available at 

http://www.ncesonline.org/NLE/CRSreports/05jun/IB10041.pdf. 

 3. For example, due to the recent rise in natural gas prices, the interest in using 

renewable energy sources to offset natural gas demand has grown. Biomass can be 

converted into synthetic natural gas. U.S. Dept. of Energy, Energy Efficiency and 

Renewable Energy, Biomass Program: Catalytic Conversion, 

http://www.eere.energy.gov/biomass/catalytic_conversion.html (last visited Sept. 18, 

2006). Of particular interest is its conversion to methanol, a commodity chemical and 

possible substitute for natural gas. Id. By 2020, the DOE estimates that “biomass and 

energy crops could produce 15% of natural gas needs.” SISSINE, supra note 2, at 9. In 

addition to a direct effect on natural gas demand, renewables such as solar and wind can 

indirectly reduce natural gas demand by displacing natural gas use for power generation, 

especially during summer peak periods. Id. 

 4. Id. 

 5. Id. at 8; see also H.R. 6, 109th Congress § 1253 (2005); Public Utilities 
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2006 federal budget6 that impact renewable energy’s share of the 

entire energy market. 

I. CONGRESSIONAL POLICIES 

Congressional policies regarding renewable energy are likely 

to have a significant impact on renewable energy funding. 

American renewable energy policies may loosely be categorized 

as either regulation-based or incentive-based.7 Regulation-based 

policies set performance requirements, while incentive-based 

policies offer inducements without requiring certain behavior.8 

These policies demonstrate Congress’ level of commitment to 

increasing the renewable energy market share. 

A. Regulation-Based Renewable Energy Policies 

1. Renewable Portfolio Standard 

The initial success of state-implemented Renewable Portfolio 

Standard (“RPS”) provisions, particularly in Texas, has 

generated significant interest at the federal level.9 Currently 

eighteen states and the District of Columbia have enacted an 

RPS.10 An RPS requires retail electricity suppliers to ensure that 

a certain percentage of their electricity production comes from 

renewable energy resources.11 To satisfy the RPS, suppliers must 

hold enough credit equivalents to match the required percentage 

amount.12 Suppliers may obtain the required credits either by 

generating renewable energy at their own qualifying renewable 

facilities or by purchasing such credits from others.13 

In order to mandate the use of renewable energy, the federal 

government has attempted several times to impose a Renewable 

                                                           

Regulatory Policy Act of 1978, Pub. L. No. 95-617, 92 Stat. 3117 (1978). 

 6. See infra notes 39–41. 

 7. See SISSINE, supra note 2. 

 8. See id. 

 9. Id. at 4. 

 10. Id. at 5. 

 11. Id. 

 12. Id. 

 13. U.S. DEPT. OF ENERGY, ENERGY INFORMATION ADMINISTRATION, ANALYSIS OF A 

10-PERCENT RENEWABLE PORTFOLIO STANDARD 2 (May 2003), 

http://www.eia.doe.gov/oiaf/servicerpt/rps2/pdf/sroiaf(2003)01.pdf (“[A] supplier with 100 

billion kilowatt-hours of retail electricity sales in a year with a 5-percent RPS 

requirement would have to hold 5 billion kilowatt-hours of credit. In a competitive 

market, the price of renewable credits should rise to the level needed to stimulate power 

plant developers to bring on the amount of qualifying renewable capacity needed to meet 

the RPS requirement. Thus, the RPS provides a subsidy to renewables to make them 

competitive with other resource options.”). 
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Portfolio Standard.14 There have been proposals for an analogous 

federal RPS provision in the last several congressional sessions, 

but Congress did not adopt any of them.15 In the 109th Congress, 

bills with RPS provisions were brought in both the House and 

Senate.16 However, due to strong objections from Southeastern 

states who had concerns about renewable resource availability, 

these provisions were later removed from the bills and not 

included in the Energy Policy Act of 2005.17 

2. Renewable Fuel Standard 

While Congress was not able to agree on a federal RPS 

provision, it did succeed in passing a Renewable Fuel Standard 

(“RFS”). The RFS stems from a provision of the Clean Air Act 

Amendments of 1990 that requires reformulated gasoline to 

contain two percent oxygen by weight.18 Although the use of 

ethanol could have achieved this goal, many refiners began using 

methyl tertiary butyl ether (“MTBE”) because it was cheaper and 

easier to transport than ethanol.19 However, MTBE tended to 

escape easily and contaminate water supplies.20 In an attempt to 

reduce the use of MTBE as a fuel additive, Congress finally 

passed an RFS provision under the Energy Policy Act of 2005 to 

require that gasoline sold in the United States include 4 billion 

gallons of renewable fuel in 2006 and 7.5 billion gallons by 

2012.21 

B. Incentive-Based Renewable Energy Policies 

1. Renewable Energy Production Tax Credit 

Congress has approved various financial incentives to 

encourage investors to support renewable energy sources. An 

example of such an incentive is the Production Tax Credit 

                                                           

 14. SISSINE, supra note 2, at 4–5. 

 15. Id. 

 16. Id. at 1, 4. See also ROBERT L. BAMBERGER & CARL E. BEHRENS, CONG. 

RESEARCH SERV., ENERGY POLICY: COMPREHENSIVE ENERGY LEGISLATION (H.R. 6) IN THE 

109TH CONGRESS 11 (2005), available at http://www.cnie.org/ 

NLE/CRSreports/05may/IB10143.pdf.  

 17. Id. (“Opponents raised concerns about the exclusion of existing hydropower 

facilities and resource limits for the southeastern United States.”). 

 18. SISSINE, supra note 2, at 5. 

 19. BAMBERGER & BEHRENS, supra note 16, at 6. For a general discussion of MTBE 

contamination, see Derek Nagel, Not Quite Off the Hook: Why There Should Be a 

Legislative Solution for MTBE Contamination Without a Safe Harbor for MTBE 

Producers, 1 ENVTL. & ENERGY L & POL’Y J. 319 (2007). 

 20. Id. 

 21. Energy Policy Act of 2005 §1501(o)(2)(B)(i), 42 U.S.C. § 7545(o)(2)(B)(i) (2005). 
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(“PTC”).22 The PTC is an income tax credit for qualified 

electricity producing facilities.23 The PTC was initially statutorily 

set at 1.5 cents per kilowatt-hour (“kWh”) for qualified electricity 

producing facilities, with a provision that automatically adjusts 

for inflation.24 This adjustment translated in 2005 to a 1.9 cent 

credit per kWh produced.25 A taxpayer may claim the credit for 

the ten-year period after the starting date of the qualified 

facility.26 Congress created the PTC under the Energy Policy Act 

of 1992 for electricity produced from wind and closed-loop 

biomass facilities placed in service before July 1, 1999.27 Over the 

last six years, Congress has played an “on again/off-again” game 

with the PTC, allowing it to expire and renewing it shortly 

thereafter.28 In 2004, Congress passed the Working Families Tax 

Relief Act and the American Jobs Creation Act, which extended 

the tax credit through December 31, 2005 and added several 

types of qualifying facilities to the provision.29 Qualifying 

facilities currently include those sourced from wind energy, 

closed-loop biomass, open-loop biomass, geothermal energy, solar 

energy, small irrigation power, landfill gas, and trash 

combustion.30 Moreover, the Energy Policy Act of 2005 extended 

the PTC to any facility placed in service before January 1, 2008.31 

2. Renewable Energy Production Incentive 

Congress also has approved another financial incentive 

called the Renewable Energy Production Incentive (“REPI”),32 

which is similar to the PTC. First introduced as part of the 

Energy Policy Act of 1992, it provides tax-exempt publicly owned 

utilities, local and county governments, and rural cooperatives an 

incentive of 1.5 cent per kWh for generation of renewable energy 

                                                           

 22. Energy Policy Act of 2005 § 1301, 26 U.S.C. § 45 (2005). 

 23. STAFF OF THE JOINT COMMITTEE ON TAXATION, DESCRIPTION AND ANALYSIS OF 

CERTAIN FEDERAL TAX PROVISIONS EXPIRING IN 2005 AND 2006 51 (2005), available at 

http://www.house.gov/jct/x-12-05.pdf. 

 24. 26 U.S.C. §§ 45(a), (b)(2) (2005). 

 25. See § 45(b)(2); see also 33 AM. JUR. 2D Federal Taxation ¶ 15,352 (2005). 

 26. § 45(a)(2)(A)(ii). 

 27. STAFF OF THE JOINT COMMITTEE ON TAXATION, supra note 23, at 54. 

 28. Union of Concerned Scientists, Clean Energy: Renewable Energy Tax  

Credit Saved Once Again, but Boom-Bust Cycle in Wind  

Industry Continues, http://www.ucsusa.org/clean_energy/clean_energy_policies/ 

production-tax-credit-for-renewable-energy.html (last visited Dec. 18, 2006).  

 29. STAFF OF THE JOINT COMMITTEE ON TAXATION, supra note 23, at 54–55. 

 30. Id. at 51. 

 31. 26 U.S.C. § 45(d) (2005). 

 32. Energy Policy Act of 2005 § 202, Pub. L. No. 109-58, 119 Stat. 594 (2005) 

(codified as amended in scattered sections of 42 U.S.C.). 
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from eligible facilities.33 However, unlike the PTC, the REPI is 

subject to the availability of annual appropriations to the 

Department of Energy.34 Eligible facilities include those that 

produce solar, wind, biomass, or geothermal energy.35 The 

Energy Policy Act of 2005 authorizes payments to qualified 

facilities that come on-line before October 1, 2016.36 

II. AMENDMENT OF THE  

PUBLIC UTILITY REGULATORY POLICIES ACT 

Congress has made various efforts to encourage the growth 

of electric power production from renewable energy sources by 

amending the Public Utility Regulatory Policies Act (“PURPA”). 

The PURPA, passed in 1978, required electric utilities to 

purchase power produced by qualified renewable power 

facilities.37 However, these PURPA amendments prompted 

investor-owned utilities to complain that this legislation forced 

them to pay high prices for power they did not need.38 Therefore, 

the Energy Policy Act of 2005 significantly amended PURPA by 

removing utility ownership restrictions over certain qualifying 

facilities and by significantly limiting the mandatory purchase 

provisions by allowing FERC to waive a utility’s qualifying 

facility purchase obligations.39 

III. THE FEDERAL BUDGET 

In the Fiscal Year 2007 budget, the Bush Administration 

requested $359.2 million for the Department of Energy’s 

                                                           

 33. MARK GIELECKI, FRED MAYES, & LAWRENCE PRETE, INCENTIVES, MANDATES, 

AND GOVERNMENT PROGRAMS FOR PROMOTING RENEWABLE ENERGY (2001), available at 

http://www.eia.doe.gov/cneaf/solar.renewables/rea_issues/incent.html. 

 34. 42 U.S.C. § 13317(a)(1) (2005); see also U.S. Dept. of Energy, Energy Efficiency 

and Renewable Energy, Weatherization & Intergovernmental Program: Renewable Energy 

Production Incentive, http://www.eere.energy.gov/wip/program/repi.html (last visited 

Sept. 18, 2006). 

 35. SISSINE, supra note 2, at 5 (noting that municipal solid waste and some dry 

steam geothermal facilities are deemed ineligible for renewable energy production 

incentives). 

 36. 42 U.S.C. § 13317(c) (2005). 

 37. SISSINE, supra note 2, at 4. 

 38. AMY ABEL, CONG. RESEARCH SERV., ELECTRIC UTILITY REGULATORY REFORM: 

ISSUES FOR THE 109TH CONGRESS 12 (2005), available at 

http://www.ncseonline.org/NLE/CRSreports/05jun/RL32728.pdf. 

 39. Energy Policy Act of 2005 § 1253, Pub. L. No. 109-58, 119 Stat. 594 (2005) 

(codified as amended at 16 U.S.C. § 824a-3); see also LATHAM & WATKINS, THE ENERGY 

POLICY ACT OF 2005: KEY PROVISIONS THAT AFFECT THE ELECTRIC POWER AND GAS 

INDUSTRIES, NO. 475 (2005), http://www.lw.com/resource/Publications/_pdf/ 

pub1356_1.pdf. 
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Renewable Energy Program.40 Influenced by President Bush’s 

proposal for an Advanced Energy Initiative, this amount is thirty 

and a half percent more that the amount appropriated for 2006.41 

However, the Fiscal Year 2006 budget was eight percent less 

than the Fiscal Year 2005 appropriation,42 indicating that the 

Administration has been inconsistent in its support of renewable 

energy programs. The main programs that will see budget 

increases in 2007 are Solar Photovoltaics and Biomass; while the 

Geothermal, Solar Heat & Light, International Renewables, and 

Small Hydro programs are all subject to budget cuts.43 This 

budget increase is intended to support the Solar America 

Initiative, designed to accelerate the development of solar 

photovoltaics, and the Bio-Fuels Initiative, which is working to 

develop affordable domestically-produced bio-based fuels.44 

IV. CONCLUSION 

The federal government has addressed renewable energy 

policy through regulation, incentives, and funding of the 

Department of Energy. However, it is unclear what priority the 

federal government is giving to renewable energies. Congress 

addressed regulation-based renewable energy policy by enacting 

an RFS, but it failed to pass an RPS. Congress also took a stand 

on the issue of incentive-based renewable energy policy by 

enacting the PTC and REPI. However, Congress amended 

PURPA to ease restrictions on qualified facility owners and 

purchasers and to allow FERC the authority to waive certain 

mandatory purchase obligations. Furthermore, the federal 

budget appropriations for renewable energy programs have 

vacillated over the last few years. In light of the recent rise in 

natural gas and oil prices and concern regarding national energy 

security, one should question whether the government’s current 

regulations, incentives, and funding are enough to develop fully 

this energy source and whether we should do more. 

Emily Kennedy 

 

                                                           

 40. FRED SISSINE, CONG. RESEARCH SERV., RENEWABLE ENERGY: TAX CREDIT, 

BUDGET, AND ELECTRICITY PRODUCTION ISSUES (2006), available at 

http://www.usembassy.it/pdf/other/IB10041.pdf. 

 41. Id. 

 42. SISSINE, supra note 2, at 7–8. 

 43. Id. 

 44. OFFICE OF MGMT. AND BUDGET, DEPT. OF ENERGY, 2007 DISCRETIONARY BUDGET 

AUTHORITY, available at http://www.whitehouse.gov/omb/budget/fy2007/energy.html. 


