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Reflections on Gault

This past year it was fascinating to observe, and participate in the fortieth anniversary of the United Supreme
Court's Gault [FN1] decision. Work of individual attorneys was honored, professional organizations critiqued
impact of the decision, where gaps lay, and what important protections continue to go unfulfilled. What was of-
ten a celebration by many, and a surprise for some, was having a chance to mingle with Gerald Francis Gault
throughout the year. Wherever he appeared, he was very generous with his time in speaking to others about the
case, his experiences, and his involvement with efforts to reinforce the Supreme Court decision. Some were sur-
prised because they either thought Gault was not the name of a real litigant, or-if real, he was not still alive.
Good surprises all around, Gerald Gault continues to be very active. Some of his presentations have been recor-
ded on DVD, and are now included in conference agenda, as a presentation by Gerald.

The theme of this paper was presented November 2, 2007 at a conference: In re: Gault: A 40-Year Retro-
spective on Children's Rights, at the University of Houston Law Center, sponsored by the Center for Children,
Law & Policy. Since the conference, I have reflected on my notes, and expanded them for this journal article.

Gault's key provisions address the right to counsel, the right to notification of charges, the right to confronta-
tion and cross examination, the privilege against self-incrimination, right to a transcript, and the right to appel-
late review. [FN2] Since Gault and its progeny, there are affirmations of the holding. Yet, to this day-failures to
implement all of the protections held in the decision remain persistent and pervasive. Individual lawyers, public
defender offices, advocacy groups, and professional organizations have Gault-related impact on individual
cases, juvenile law policy, and indirectly with entities where collateral relationships exit. [FN3] Thus, my per-
spective in this article does not address whether children are better off because of Gault-because they are; nor,
whether substantial Gault-related legal representation is being provided-because it is. We completely agree that
more must be done, for more children needing legal representation. Here, we discuss another of the areas in need
of Gault-related expansion, and that is the critical need that the Gault protections are provided to ethnic minority
youth, and poor youth.

Minority youth are overwhelmingly and disproportionately represented in youth delinquency proceedings.
Often the disparity does not show in arrest data. However, when you look at the race of youth at proceedings,
and of those that appear in court, the further disproportionate number that are placed in out of home confine-
ment, as a disposition outcome, these disparities are overwhelming. [FN4] Suffice it to say here, we now have
very large numbers, of statistically significant research that refutes any claim that the disproportionate number
of minority youth is simply a reflection of arresting the right person for breaking the law. [FN5] The data con-
sistently show that at every level of decision making in our society on issues affecting youth (e.g., school, fam-
ily, law enforcement, judges, juvenile justice system, program services, after-care and re-entry)-where there is
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an opportunity for the professional decision-maker to exercise discretion, ethnic minority youth get neither the
benefit of doubt that a least restrictive option should be considered, nor a comprehensive support plan that real-
istically provides them with services that address the delinquent behavior, and any secondary factors that predis-
pose the youth to delinquent conduct.

Valid and reliable assessment and diagnosis of youth having problems at school, or with the juvenile justice
system is possible. The good psychological evaluations are completed by competent clinicians, using the most
widely respected (and recent) assessment tools, in an environment suitable for the assessment, with an examiner
that is culturally sophisticated about the youth client being tested, and not only has working cognitive know-
ledge, but who also has demonstrated an ability to achieve successful rapport, and defined by the client, not the
clinician. In this society we can, after a valid assessment, design a case management plan for the youth, his or
her family, school, support services, and juvenile justice, that is, “curative” (addresses the needs) and affordable.
There is a challenge, nationally, that we move beyond the current perspective of discrete agencies providing ser-
vices, to a state where we see ourselves as communities, in an electronic data based service delivery system for
the clients who receive services. Currently each program maintains its identify. Consider what we would see, if
we took a snapshot of your city today. There is a critical need to develop resources for children and families-
whether city county, state, federal, private (and combinations thereof) as member entities of an electronic ser-
vice delivery continuum. What will be achieved is that all relevant agencies serve the client, and each can access
basic non-confidential information in an approved (memorandum of understanding) relationship to provide ser-
vices to the youth.

There are several very important legal protections for youth and families that must be considered in such an
electronic environment. Certainly paramount among these considerations is whether all this “access” to their
personal information sets them up for outcomes (or charges) that would not have been considered against the
youth, but for this “shared” information environment? Also, important to resolve is whether comprehensive case
management plans might go too far in some cases, resulting in treatment referrals for behaviors most youth grow
out of, or being charged for a delinquent offense that may not have happened had the youth not been in a
“treatment program” consequent to a condition of probation provision. I think if we use smart technological
minds currently available, and if provide good training, as well as harsh sanctions for information abuse by any
professional-we can design a programmatic and culturally effective wraparound services regime.

Further, on policy levels, it will imperative to create firewalls that prevent unnecessary additional charges or
sanctions against youth that are associated with time they spend in treatment (charges such as contempt, dis-
orderly conduct, assault, threats, etc.). The traditional approach to ensure such objectives is to create a set of
standards, and implement regulatory compliance boards or agencies. Hospitals, for example, do this well.
However, twenty-first century practice across professional domains is towards specialization. Thus, we see few-
er, but larger, well run hospitals. In family, community, education, and social services-a big one stop “hospital”
concept is not the right approach. Current local mixtures of city/county/state agencies, as well as mom-and-pop
providers, meet many diverse needs. However, the historical approach of simply monitoring the effectiveness of
these service delivery systems, identifying best practices practitioners, and providing technical assistance to pro-
grams not working is failing. This process is like herding cats. There are not enough good evaluators, paid to do
this specific evaluation work; and there are far too many bad programs that need improvement. This is especially
true for programs providing services to youth, who during their developmental years have such potential for
healthy emotional, cognitive, and personality development. And, unlike often concluded, they are not throw
away children, they simply live in environments where the adults in their lives do not get them the quality and
consistency of the services they need.
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This has been a somewhat lengthy discussion of psychological assessment and case management that may
not appear to be Gault-specific. However, these thoughts were shared so that lawyers (and other professionals
who work with lawyers) continue to think about the most effective way to help youth in trouble; particularly
minority youth. Our historical perceptions of family, community, and extended family is often more figurative
than true. Mobility of families, cellular and electronic communications, and less stable family relationships sug-
gests that if the youth legal client is going to be truly helped, he or she will need a plan possibly designed at the
direction of the youth's lawyer, that adults in the child's life can help actualize. Without a doubt, lawyers will
have to use every possible legal tool to recommend services that do not lead to prosecution. Such challenges are
fertile ground for the inter-disciplines of law and the social sciences. To continue the present approach that these
ethnic minority clients will get better without our help is simply not realistic. And, we must be adamant to find a
way to accomplish these objectives without net-widening. Thus, as lawyers keep an eye towards the Gault provi-
sions, a mandatory parallel consideration must be whether there is a cultural perspective that requires addressing
non-legal needs.

There is a serious disconnect between lawyers and many of the youth in the juvenile justice system. Often
these are poor youth living in homes with lacking effective family management skills. Thus, the idea of
“winning” the case, but not identifying and meeting the needs of these children is more likely to increase their
chances for failure outcomes. I do accept, and vigorously support the view that the lawyer's job is done, once a
youth's problems are clinically assessed and the youth is referred to a service provider. The lawyer should not
have the extra-legal responsibility of monitoring these services. However, this is a gaping hole in how we cur-
rently respond to the needs of children who enter the juvenile justice system, and although this is not the law-
yer's traditional role, we do need lawyers at the table helping to solve this problem in ways beyond only litiga-
tion.

Gault A dvocates

The National Juvenile Defender Center (NJDC) has compiled Key Facts Regarding Juvenile Indigent De-
fense. [FN6] They are delineated below. [FN7]

Most young people who go before the courts do not have qualified, well-resourced counsel. There are systemic
issues, such as staggering caseloads, juvenile defense lawyers without practice specializations, and a more ad-
versarial and punitive environment within the legal arena. Juvenile defense delivery systems across the country
suffer from a crippling lack of resources. And, the culture of the juvenile court is often perceived as hostile to
due process and vigorous representation. [FN8]

States have varied and inconsistent defense systems. The majority of states do not have statewide juvenile indi-
gent defense delivery systems; most juvenile indigent defense systems are funded by county or local dollars, and
most jurisdictions independently choose whether to establish county or state-based public defender offices, con-
tract or court-appointed counsel, non-profit law centers, and/or law school clinical programs. [FN9]

Lack of qualified counsel has a lifelong, harmful impact on children caught in the delinquency system. Juvenile
adjudications have serious collateral consequences, such as expulsion from school, limiting job prospects, dis-
qualification and eviction from public housing, and ineligibility to serve in the military. Low-income ethnic
minority children who are adjudicated face a much greater likelihood of out-of-home placement. Studies show
that the time spent in detention actually increases the likelihood that the child will recidivate. [FN10]

44 NO. 3 CRIMLAWBULL 4 Page 3
44 No. 3 Crim. Law Bulletin 4
(Cite as: 44 No. 3 Crim. Law Bulletin 4)

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.



Deficiencies in the juvenile defense system can be addressed in some of the following ways: juvenile defense
must be viewed as a specialty and forced rotation out of juvenile court must be eliminated; model juvenile de-
fender programs must be based on existing best practices; juvenile court rules must be amended to reflect best
practices; additional data must be collected; monitoring and oversight must be put in place; juvenile defenders
must have ongoing access to training and technical support; and no child should ever be permitted to waive
counsel without prior consultation with such counsel. [FN11]

The National Juvenile Defender Center has published reports on the Assessment of Access to Counsel and
Quality of Representation. [FN12] To date, these reports have been completed in thirteen states.

There are many other juvenile law organizations, foundations, and youth advocates involved assisting chil-
dren, adolescents and their families receive competent legal representation. Yet, many ethnic minority youth live
on a conveyor belt on the cradle to prison pipeline, and once involved in the system, live on a dizzying revolving
door merry-go-round trying to exit unscathed.

Youth Coming Through the System

In addition to Gault, another watershed event in juvenile justice was federal passage of the Juvenile Justice
and Delinquency and Prevention Act. [FN13] The Act created the Office of Juvenile Justice and Delinquency
Prevention (OJJDP). This Act has created an entity for compiling national data on juvenile justice issues. OJJDP
regularly publishes full reports, fact sheets, and resource information on such data. Among these publications
are reports on delinquency cases in juvenile courts. Much of this research is completed and published by the Na-
tional Center for Juvenile Justice, the research division of OJJDP. In the National Center for Juvenile Justice an-
nual publication, Juvenile Offenders and Victims (2006 National Report), [FN14] the following observations are
noted in Chapter 8: “Juvenile Offenders in Court.”

[J]uvenile courts formally process more than 1 million delinquency and status offense cases annually. Juvenile
courts adjudicate these cases and may order probation or residential placement or they may waive jurisdiction
and transfer certain cases from juvenile court to criminal court. While their cases are being processed, juveniles
may be held in secure detention. [FN15]

In 2002, U.S. courts with juvenile jurisdiction handled an estimated 1.6 million cases in which the juvenile was
charges with a delinquency offense ... Thus, U.S. juvenile courts handled more than 4,400 delinquency cases per
day in 2002. In comparison, approximately 1,100 delinquency cases were processed daily in 1960. [FN16]

Although a majority of delinquency cases handled in 2002 involved white youth (67%), a disproportionate num-
ber of cases involved blacks (29%), given their proportion of the juvenile population. [FN17]

In 2002, case rates for black juveniles were substantially higher than rates for other juveniles in all offense cat-
egories, but the degree of disparity varied. The person offense case rate for black juveniles (28.2 per 1,000) was
nearly 3 times the rate for white juveniles (9.5), the public order case rate for black juveniles (23.4) was more
than 2 times the rate for juveniles (11.4), and the property case rate for black juveniles (34.2) was nearly 2 times
the rate for white juveniles (17.5). [FN18]

White youth accounted for the largest number of delinquency cases involving detention, although they were the
least likely to be detained. [FN19]
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In 2002, the likelihood of detention was greatest for black youth for all but public order offenses-youth of other
races had a slightly greater percent of public order cases detained (24%) than black youth (23%). The over all
percent of cases detained for blacks was 1.4 times than for whites and 1.2 times that for other races. The greatest
disparity between blacks and whites or other races was in the likelihood of detention in drug cases-the propor-
tion for blacks was more than two times that for whites and nearly two times that for youth of other races.
[FN20]

Black youth account for a disproportionate share of cases at all stages of case processing. [FN21]

The overrepresentation of black youth was greatest for person offense cases. At most stages of case processing,
the share of white youth was greater for drug-offenses than other offense categories. At all stages of the system,
youth of other races made up 5% or less of the caseload. The proportion of cases that involved black youth was
the same for adjudicated cases as for cases overall (29%). In fact, the racial profile of cases was similar at refer-
ral and adjudication for all offense categories. The largest proportion of black youth was found in detained and
waived person offense cases, where black youth accounted for 41% of cases. [FN22]

Racial/ethnic disparities occur at various decision points within the juvenile justice system. [FN23]

When racial/ethnic disparities do occur they can be found at any stage of processing within the juvenile justice
system. Research suggests that disparity is most pronounced at arrest, the beginning stage, and that when racial/
ethnic differences exist, their effects accumulate as youth are processes through the justice system. One factor to
consider in understanding overrepresentation in that outcomes often depend on the jurisdiction in which the
youth is processed (Feld's concept of “justice by geography” [FN24]). For example, juvenile court cases in urb-
an jurisdictions are more likely to receive severe outcomes (e.g., detention prior to adjudication, out-of-home
placement following adjudication) than are cases in nonurban areas. [FN25]

The massive number of cases filed (although decreasing), nonetheless represents a lot of court processing,
and “juvenile justice system time” for children. And, as the former data indicates, while many ethnic minority
youth are disproportionately impacted, African American youth are most consistently, and pervasively overrep-
resented across the United States. This nation's hallucinogenic fear of children, fueled with legislative hysteria
from the 1990s, has resulted in laws, policies, and practices that criminalize, demonize, and pathologize percep-
tions of children to such an extent that our version of “CPR” for kids is more akin to the use of handcuffs than
psychiatry. [FN26]

A news article, representative of this legislative, policy and practice tsunami, appeared recently in the St.
Petersburg Times. [FN27] The authors detail the following facts: A crime was committed on the playground of a
middle school. The police officer called it felony strong-arm robbery. Two fourteen-year-olds waived their Mir-
anda rights, confessed, and went to jail. The victim, a thirteen-year-old, was emptying his pockets into his binder
before joining a basketball game. The fourteen-year-olds “swarmed him,” knocked him down, and fled with his
lunch money and candy, according to police reports. Regarding such events, the authors observed that it is un-
clear who is in charge (school administrators or School Resource Officers) when school-related problems arise.
Once police begin an investigation, and decide a crime has been committed, principals have a hard time overrid-
ing such decisions. Police who have been assigned to schools as School Resource Officers (SRO's), by and large
have not joined the staff as an education partner, but as representatives of an autonomous presence-much as po-
lice do in other public places-such as bus or subway stations, parks, or malls. The education process is an ex-
traordinarily complex system-with a simple mission. However, interjecting variables (e.g., SRO's) not within the
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schema of facilitated learning, invites unnecessary and unhelpful tension, suspicion, and intimidation within
schools.

Now that police are in the schools, for the foreseeable future they will continue to be there. However, we
certainly have the capacity to improve the dynamics of their presence there. Training of officers can help. But,
foremost, school administrators must implement polices that put them in primary control of their campuses, and
SRO's called by administrators when needed, rather than SRO's acting sua sponte. Police are reflexively being
used where child and family services are needed. We must develop management information systems process
that protect the child's rights, hold service providers accountable for incompetent services, and avoids the ruse
which masks the child as the failure, rather than the program that has failed the child.

Until we get such comprehensive, nation-wide reform, the individual case-by-case battles will continue to be
won. On Tuesday, January 29, 2008, U.S. District Judge Lawrence K. Karlton of Sacramento, California, issued
a preliminary injunction requiring the state as of February 15, 2008, to appoint counsel for each juvenile offend-
er facing a parole revocation hearing. [FN28] About 3,000 juveniles will benefit from these protections. About
170,000 adult prisoners in California already have these protections. [FN29] Sue Burrell, of the Youth Law Cen-
ter of San Francisco, one of the attorneys representing the plaintiffs, was quoted as saying, “[A]ppointing law-
yers more quickly could save the state money. For instance, some juvenile offenders might admit to parole viol-
ations earlier, getting them in and out of incarceration more quickly. Lawyers could raise alternatives to jail
time, especially for technical violations.” [FN30] Burrell noted that the state holds juvenile offenders an average
of sixty days before granting them a parole hearing, at a cost of about $36,000 per individual.

A fact sheet on the web site of the National Juvenile Defender Center [FN31] observes the following:

“In some jurisdictions, as many as 80 to 90 percent of youth waive their right to counsel.” [FN32]

“Only eighteen states have a state public defender system providing trial level representation statewide in felon-
ies, misdemeanors, and juvenile delinquency cases.” [FN33]

“The National Advisory Commission on Criminal Justice Standards and Goals has set the following caseload
limits for full-time public defenders: 150 felonies, 400 misdemeanors, 200 juvenile cases, 200 mental health
cases, or 25 appeals.” [FN34]

“While caseloads vary widely from jurisdiction to jurisdiction, situations in which public defenders are handling
1,400 juvenile cases a year-seven times the recommended maximum-have been documented.” [FN35]

These facts remain. An overwhelming number of youth in the juvenile justice system are ethnic minority-yet
the overwhelming majority of those who make decisions about their cases are not members of ethnic minority
groups. We now explore how issues of race and culture compromise legal representation of youth in general, and
implications for enforcement of Gault protections in particular.

How Issues of Culture Impact the Implementation of Gault

This conversation about lawyers representing ethnic minority children is not intended to exaggerate the cul-
tural considerations between juvenile lawyers and their clients. To do so would undermine the efforts of many
juvenile lawyers who provide quality, and much needed services for children. What is important to emphasize is
that even the good lawyers often do not establish the kind of relationship needed with minority youth clients to
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ensure the youth is an active, honest, problem-solving, future oriented partner in the decisions affecting their
lives. As human services professionals have long known, unless and until the client establishes a transference
[FN36] relationship with the “helper,” this is a dyad in name only. Respectfully, we say that the lawyer is the
mouthpiece for the client. However, without this mutuality of purpose, what the lawyer does, in effect, is to
proffer his or her substituted judgment for that of his or her client. Anyone who works with children will refute
any claim that such youth are “distanced, non-involved, or non-verbal.” When one observes or interacts with
these youth in an environment where they are comfortable, they have plenty (of relevance) to say.

What we must also negate is any cynical or patronizing posture that such an emphasis on transference or cul-
ture is nothing more than cosmetics in the practice of law. Consider the importance of the attorney-client alli-
ance from this perspective. A not uncommon question from a lawyer to a client is, “What would you like as the
outcome in this case?” To get a child involved in this cognitive agenda, the child must trust the lawyer. Even
people with whom the youth has an attachment relationship (such as parents), an, “I don't know,” is a common
retort. But, when a non-trusted stranger asks the question, the “I don't know,” is a shallow answer, when neither
the time nor energy has been invested in a reply. With a person with whom the child has an attachment relation-
ship, the child may in immature manipulation, trying to get their “parent” to beg them “to talk.” However, the
unengaged child initially, never even hears this question from the lawyer. They often have such anger (or impot-
ent resolution) to their life situation, frustration with school, and distrust of “the system,” that any conversation
with someone who does not know and understand them is perceived by the youth as a waste of time. And, we
must also be mindful that the criteria youth use to approve of an adult are mercurial. However, there is much
comfort in knowing that genuine sincerity, like smiles and nods, appear to be a universal language. There is no
course, workshop, training, or mentorship that can prescriptively help the lawyer gain cultural authenticity. The
principle ever to be mindful of is that an emphasis on establishing a trust relationship and helping the client feel
confidence that honest information is being conveyed is the threshold imperative.

A child living in a healthy and supportive home, who gets into trouble, needs the lawyer to make the case go
away so that the family can, given this wake-up call (of a delinquent act), update their familial wrap-around ser-
vices child management supports. This lawyer role may be analogous to having a cavity filled; or at worst, los-
ing a tooth. A child whose household is in more disarray often has unrealistic expectations that the lawyer is go-
ing to make everything all right; this situation being more analogous to bringing the hospital home with him or
her after discharge. When the child continues to have problems, the caregivers may externalize, and conclude
the lawyer was not competent, or that they could not get a fair outcome from a racist system. If they internalize
the blame they may assume they did not deserve the help, or they can not be helped. Many youth have unrealist-
ic expectations of what the lawyer and juvenile justice system can do. Thus, this results in them not appreciating
what must be done outside of the legal services arena. The earlier stage of this malaise is characterized by the
youth's ennui (a feeling or weariness and dissatisfaction [FN37]), and without support, a progression to anomie
(a state in which normative standards of conduct and belief are weak or lacking [FN38]). Such outcomes are not
inevitable. The polar opposite result is that the lawyer helps the child get excited (involved) in the case. Often,
when the child shows a positive response, it is contagious, and the adult care givers in the child's life also get ex-
cited. We are not naively suggesting such positive dynamics between client and family are a fortiori. Yet, they
are in no way insignificant.

While our focus here is on the relationship between the lawyer and the youth, similar issues of cultural equi-
librium exist between the lawyer and the child's parents. The following example is illustrative. About a month
ago I saw a person I know entering a juvenile department. After exchanging greetings the person said she was
there because their son was in detention. I shared a phone number and asked her to give me a call if there was
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anything I could do to help. A few days ago (January 2008), the parent called. She said they were on the way to
the detention center to pick her son up. In the course of describing to me what had occurred in the juvenile pro-
ceedings, the parent said that the son was diagnosed as bi-polar. After I shared my “dictionary definition” of
what bi-polar meant, there was a pronounced silence on the other end of the phone. Then, I added that some-
times after an assessment is completed, those who know the child best do not agree that the evaluation accur-
ately describes the child. This parent's response was classic (this parent is a professional, thus the response was
emphatically sarcastic). The parent said, maybe it was something caught there while the son was locked up; that
doesn't sound anything like what we have seen at home. I asked the parent if she shared this discrepancy to any-
one she had talked to within the juvenile justice system. Her response is equally revealing. The parent said that
she just felt like they (the court) were going to do whatever they wanted, so “we just waited until they told us we
could come to pick him up!” Often parents feel like working with system professionals is like trying to problem
solve with a person who speaks another language. There are only so many cognates, and gestures one can use,
before a sense of resignation sets in. The practice of law is a specialized profession.

Attaining model standards, alone, requires a lot. In the thoughts which follow we share some tools for the
lawyer's arsenal in creating a team relationship with the juvenile ethnic minority client.

Cultural Issues and Strategies

There are very troublesome issues that must be addressed in a conversation about having a youth's lawyer
expand the traditional legal relationship towards a collaborative service-industry partnership which seeks to
ameliorate needs of the youth, particularly those that may predispose the youth towards new, or recidivist delin-
quent behavior. An example of the potential negative consequences was noted recently in commentary appearing
in the Denver Rocky Mountain News:

Delbert Elliott of the University of Colorado's Center for the Study and Prevention of Violence thinks
that keeping track of all troubled youth, whether arrested or not, in one huge database accessible to
schools, police, social services and juvenile justice is a good idea (“Plan in Jeffco would align teen ser-
vices,” Jan. 21). This may be researcher Elliott's dream to have such a database, but it should look like a
nightmare to any parent. It is already bad enough that many nonviolent youth are subjected to zero-
tolerance-style arrests with serious felony charges that are often reduced or dismissed, but this proposal
paints ever more so-called troubled youth with the bad-apple brush. It has been proven that just “being in
the juvenile justice system” brings a harsher look from juvenile officers, judges, schools and colleges. Be-
ing in this database can only harm the child. Furthermore, as a physician, I have seen that electronic med-
ical records often contain errors and cause doctors to avoid looking at the patient in front of them and tak-
ing a fresh history. So it will be with this database accessible to literally thousands of people who work
with youth, who will not take a fresh look at the child in front of them. Additionally, will these records
become cyber-permanent or somehow find their way to the Internet? Jefferson County officials would be
wise to deep-six this harmful plan. [FN39]

Such is a potent example of harm management of youth's data can create. This is at a macro level. A micro
level example is the following all too common problem facing youth data. A juvenile lawyer seeks suggestions
from other lawyers on this issue:

We currently have a piece of legislation we are working to amend. The law currently requires that juvenile
court inform the school district if a child has been placed in detention (even one day / even pre-adjudication).
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While the original intent was to ensure children are provided educational services while they are in detention the
backfire potential is overwhelming (i.e., stigmatized kids, children's placement changer from regular to alternat-
ive school, lack of confidentiality, etc.) ....“ [FN40] Psychologists also struggle with casual uses of confidential
information, and resolutions thereto. Mary Fisher wrote, “All psychologists must uphold the same ethical stand-
ards about confidentiality even tough each state imposes different legal limits on their ability to protect clients'
confidences. The resulting ethical-legal confusion is exacerbated by legally based confidentiality training that
treats legal exceptions as if they were the rule and fosters the impression that attorneys are now the only real ex-
perts about this aspect of practice.” [FN41]

Until these draconian unintended consequences can be resolved, it is best not to create such any such data-
base. But, we still pay a price. Here is the current state of affairs, using a hypothetical set of facts. A thirteen-
year-old African American male child gets into a fight at school. The person he fought suffered some injuries
that required a few stitches. The school has on campus, “School Resource Officers.” The youth was arrested,
and charged with assault, battery, disorderly conduct, resisting arrest, terroristic threats, and battery on an of-
ficer. During a detention hearing the following facts emerge. Until fourth grade this youth was a good student,
not presenting behavioral problems, and earning good grades. His mother is a single mother, with other young
children. She works full time, and also some part-time work. The youth who was arrested is often a babysitter
for his siblings. Over the past two years this youth's school performance has deteriorated, and his negative beha-
viors have increased. Educational testing shows the youth capable of performing grade level requirements. Psy-
chologically, this youth has a poorly developed attachment relationship with his mother-who was often working
since he has been born. The father has no contact with the youth. He regularly smokes marijuana. And, though
not affiliated with any gang, he does mimic gang behaviors (dress, language, threats).

In an ideal outcome for this youth, the lawyer gets all charges dropped except disorderly conduct. This kid
wins! He can go home. But what has he in fact won? If we fantasized about a wish list, we would get he, his
mother, and siblings comprehensive wraparound services, coordinated by a case manager who is assigned to this
family until the mother, too, is an effective parent, case manager, and advocate for herself, and her children. But,
in the real world, if this thirteen-year-old's lawyer is a public defender, with a high caseload, chances are this
“optimal” outcome is not likely. Thus, in the real world, what are the chances that the mother-who now has all
of the behavioral, educational, and psychological information presented at the detention hearing will personally
solicit the wraparound services that she and her children need? Where does she begin? Who is their case man-
ager? Working full time, and part-time, when will she schedule, and keep, all of the appointments necessary to
get the services the family needs? And, we know-for the most part-when she visits different agencies, they will
ask her to complete the same intake process, even if she were prudent enough to have copies of some of this in-
formation from other agencies she has visited. Therefore, the thirteen-year-old, whose zealously effective coun-
sel had this child return home on probation for disorderly conduct, is the poster child case of the school-
to-prison phenomenon. I am making negative assumptions here of a worst case scenario regarding the detention
hearing outcome. There are, of course, children whose brush with the law is not perpetual, and the wakeup call
is sufficient. However, the numbers of disproportionately represented ethnic minority youth in the juvenile
justice system squash any notions that good things happen to most children who come through the system.

We are thus left with a justice system that understandably protects the confidentiality of the youth. And, we
have a human service system that is often disconnected, wasteful of fiscal resources (in a duplicate way), not
comprehensive in meeting all of the identified needs, often not physically close to where the client lives, and of-
ten does not meet the client cultural needs or expectations. While we protect the confidentiality of the youth, we
really need parallel best minds, best practices challenging the justice and human services to find a better way.
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Lawyers and clinicians cannot stick their heads in the sand championing confidentiality, and celebrating Gault in
the same breath. This state of affairs continues to unnecessarily destroy the lives of vulnerable children and their
families-where professionals are not protectors-but conversely, complicit in being more an advocate for legal
purity than meeting the basic developmental needs of their child and adolescent clients. This is particularly true
for ethnic minority clients. Although the focus on this dialogue has been on African American youth, I think we
now this is true for Hispanic youth, Native American youth, Asian youth (especially for refugee versus immig-
rant families), and also poor white youth.

African American youth are distrustful of what is often referred to as “the system.” The system represents
any environment where people make decisions about others lives, when those that make the decisions about you
do not look, or act like you. Thus, the black church is not viewed as the system. But, schools, employers, profes-
sionals, etc., are. Now, has a juvenile lawyer enter the African American youth's life as an advocate. More than
likely this lawyer is white. Therefore, the youth is, by culture, suspicious and distrustful. [FN42] Through sin-
cere and well-intentioned relationship building, the lawyer earns the youth's trust. At this point, for a person who
does not know how the system works, or how to work the system-the youth is likely to attribute an extraordinary
degree of empowerment to the lawyer. I do not think it matters how circumscribed the lawyer defines what the
youth should expect. Chances are if the youth believes in the lawyer, winning the case is not what the he or she
wants. This kid wants, and needs someone to fix their broken lives. By the time the child figures out that is not
what lawyers do, they are in another emotional state of disappointment at best, and a recidivist at worst. For
those who feel my perspectives are polemic, I only ask that we revisit the disproportional numbers; in juvenile
justice, in education, in child welfare. And, I am not in this to be argumentative; if there is a clearer explanation,
I am all ears, and willing to change the focus of my advocacy on these issues that I engage in across this country
in trainings, writings, and speeches.

The Juvenile Forensic Attorney

If the aims of Gault and beyond Gault are to be achieved, maybe we should consider a specialty within ju-
venile justice: the juvenile forensic attorney (JFA). The juvenile forensic attorney would represent a caseload of
youth who need zealous advocacy, but who also are much more likely to be successful adolescents, and adults, if
they get all the help they need when they are first involved in the juvenile justice system. The imperatives of
confidentiality are not to be compromised in working with a JFA. The lawyer's goal remains the same, to win
delinquency proceedings for the youth. But, once the legal case is resolved, the lawyer, in preexisting collaborat-
ive relationships the lawyer has established, ensures the youth receives the behavioral, educational, psychologic-
al, familial, peer, and medical services they need. The JFA should monitor this service delivery process because
many youth who would need such a specialized attorney are probably on probation, and the failure to meet the
conditions of probation often result in the youth penetrating more deeply, and restrictively, into the justice sys-
tems. The “fire wall” envisioned in this JFA model is that the legal issues are managed by the lawyer. The social
services network is not a part of the case file; these services are independent of case disposition. Of course, the
JFA will need to win a set of probation conditions that: (1) is not a laundry list of things juvenile court judges
now often impose, and (2) the conditions imposed state what the child's needs are, but do not identify who, or
how the needs are to be met. Therefore, the JFA can, in their collaborative relationships, have a social services
professional / clinician be the youth's case manager-a relationship that can remain confidential, and without the
negative net widening, all competent and caring youth advocates desire.

If the Gault imperatives are to be realized by minority youth, their lawyers must increasingly relate to these
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clients culturally. This is not in the “diversity class” cultural definitions. Since there will not be any significant
change in the race or ethnicity of the majority of lawyers who represent children, the most efficient strategy is to
provide at the many excellent legal and juvenile justice conferences and continuing education forums, struc-
tured, intentional, and measurable behavior changing strategies and techniques for bridging the cultural gaps
between mostly poor minority clients, and their lawyers. The term “culture” casts a wide net. Here, there are im-
plications for culture in, for example: briefs, developmental research, brain research, educational performance,
education practice, normative behavior, psychopathology, parenting, religion, fatalism, superstitions, reasoning,
appreciation of consequences, moral judgment, etc.

Yes, these challenges are wide spread. But, the alternative is to perpetuate children who graduate from ju-
venile justice to adult prisons, with all of the concomitant broken lives and destroyed potential along the way.
We can do this hard system reform work, or, we can celebrate stare decisis victories.

We can do less, but we should not.

We must do more, and we can.
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