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QUESTIONS PRESENTED 
 

I. Whether an insurable interest exists in a life insurance policy when the 
insured does not obtain the policy himself, a third party initiates the policy 
procurement and pays the premiums, and the beneficiary transfers his 
interest two days after the policy is delivered. 

 
 
II. Whether an insurance company is required to return the insurance premiums 

previously collected when a party intentionally makes material 
misrepresentations with respect to the insurable interest and other material 
aspects of the policy. 
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OPINION BELOW 
 
 The opinion of the District Court of New Tejas is unreported and appears in 

the Record at pages 1–15. 

 

JURISDICTIONAL STATEMENT 

 The District Court of New Tejas had original jurisdiction pursuant to 28 

U.S.C. § 1332 because all parties are from separate states and the total amount in 

controversy exceeds $75,000.  On December 14, 2011, the District Court entered a 

final appealable order granting in part and denying in part cross-motions for 

summary judgment.  Petitioners filed their timely appeal and Respondents filed 

their timely cross-appeal pursuant to Fed. R. App. P. 4(a).  Therefore, this Court has 

jurisdiction under 28 U.S.C. § 1291. 

 

STATUTORY PROVISIONS INVOLVED 

 This case involves two New Tejas statutes governing insurance contracts and 

their rescission: § 1408 (“Rescission”) and § 1409 (“Insurable Interest”).  These 

statutes, including the amended version of § 1409 enacted on August 28, 2009, are 

reproduced in the appendix to this brief. 

 

STATEMENT OF THE CASE 

 On January 4, 2007, Reggie Hightower, an agent at Top Gun Executive 

Insurance Agency, approached Sydney Hicks about an insurance policy for his 
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elderly father, Don Juan Hicks.  (R. at 10.)  Sydney participated in these discussions 

despite knowing that his father had “no discernible estate” that needed planning.  

(R. at 10.)  Six days later, on January 10, after father and son discussed the 

possibility life insurance, Don Juan agreed to a policy with a face value of $500,000 

if Sydney agreed to pay the insurance premiums.  (R. at 10.) 

Later that same day, after receiving the application materials from Sydney, 

Hightower emailed a vice president at Presidential Holdings, LLC (“Presidential”) 

stating that they “should be able to flip [Don Juan’s] policy for 3% of the face value 

of the policy.  Confirmed $20 million for the face value.”  (R. at 10.)  Sydney later 

testified that Hightower arranged to reimburse him for all policy payments.  (R. at 

11.)  

On February 5, 2007, attorney Bryan Jones created the Hicks Irrevocable 

Life Insurance Trust (the “Trust”), naming himself trustee, Don Juan as the 

grantor, and Sydney as the sole beneficiary.  (R. at 7.)  While Don Juan was the 

grantor of the Trust, he apparently played no part in its creation, and later stated 

he had “no idea” that a trust had been established or that he was its grantor.  (R. at 

10.)   

On February 6, 2007, Hightower submitted to Guaranty Life Insurance 

Company (“Guaranty Life”) an application for a $20 million dollar policy, the same 

amount mentioned in the email dated January 4, 2007.  (R. at 8.)  The application 

alleged that Don Juan had a personal net worth of $1.2 billion and an annual 

income of $8.5 million.  (R. at 7.)  Don Juan later testified that he agreed to a policy  
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with the understanding that its face value would be $500,000, not $20 million.  (R. 

at 10.)  

Pursuant to standard insurance procedure, Guaranty Life submitted the 

application to underwriters for verification based on the information provided in the 

Application and Statement of Client Intent (“SOCI”) forms.  (R. at 7–8, 17, 22–23.)  

On those forms, Sydney and Don Juan affirmed the truth of the statements, 

indicated they had not received any financial inducement to enter into the contract, 

and stated that none of the premiums would be borrowed from a third party.  (R. at 

23.)  Meanwhile, Don Juan underwent a standard medical examination on February 

8, 2007.  (R. at 7.)  Subsequently, Guaranty Life issued Policy No. UT8675309 (the 

“Policy”) on February 16, 2007 based on the medical exam and the information the 

Hicks’s, Hightower, and the Trust provided in the Application.  (R. at 7–8.) 

On March 5, 2007, Guaranty Life delivered the Policy to the Trust.  (R. at 8.)  

The Policy was the only asset in the Trust.  (R. at 7 n.2.)  That day upon delivery, 

Hightower executed a Policy Acceptance Form indicating that, “[t]he Insured(s) 

declares that the statements made in the application remain full, complete, and 

true as of this date.”  (R. at 8.)  Guaranty Life’s chief underwriter testified that the 

insurance company will not put a policy into force without receiving the executed 

Acceptance Form.  (R. at 8 n.5.) 

Forty-eight hours later, Sydney executed a Beneficial Interest Transfer 

Agreement (“BITA”) that transferred his beneficial interests in the Policy to 

Presidential for $838,956.75.  (R. at 8, 28, 30.)  This amount equaled the first three-
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month premium payment in addition to 3% of the face value of the Policy.  (R. at 

11–12.)  Sydney affirmed on the BITA that prior to the issuance of the Policy, he 

neither “communicate[d] (directly or indirectly) with Presidential or its employees 

or agents.”  (R. at 8.)  He further stated that Presidential did not in any way solicit 

him to obtain the Policy, or provide any consideration for the sale of his interest.  

(R. at 28.)  Later, Don Juan stated that he was unaware of when Guaranty Life 

delivered the Policy, and that he did not know Sydney no longer possessed his 

beneficial interest in the Policy by the time this lawsuit ensued.  (R. at 10–11.)  

Presidential did not inform Guaranty Life of this sale until October 21, 2008 

– nearly eighteen months after Sydney sold his interest.  (R. at 27.)  Subsequently, 

Guaranty Life attempted to verify the accuracy of the information used to procure 

the Policy by sending a letter to Frank Kipp, Bryan Jones’s replacement as trustee 

of the Trust.  (R. at 36, 40.)  After Presidential threatened legal action for Guaranty 

Life’s failure to honor the terms of the Policy, Guaranty Life submitted a list of 

questions requiring verification in order to confirm the accuracy of representations 

made during the application process.  (R. at 39.)  In response to those questions, the 

Trust and Presidential (“Petitioners”) filed this lawsuit on January 5, 2009.  (R. at 

9.)  

After this lawsuit ensued, Guaranty Life learned that Don Juan was a retired 

former cab driver relying on Social Security, with a net worth of less than a million 

dollars and without a seven-figure income.  (R. at 11.)  Guaranty Life also 

discovered that Sydney lived a similarly modest lifestyle working in a chemical 
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plant earning $60,000 per year while living in a house worth $150,000.  (R. at 11.)  

Finally, discovery revealed that Presidential provided all of the funding for the 

premium payments the Trust made to Guaranty Life.  (R. at 13.)  

Petitioners filed this lawsuit in the District Court of New Tejas on January 5, 

2009 alleging numerous claims including breach of contract, conversion, and 

intentional interference with contract.  (R. at 13.)  These claims were based on 

Guaranty Life’s refusal to honor the change of beneficial ownership.  (R. at 13.)  

Guaranty Life filed a counter-claim on June 6, 2009 seeking to declare the Policy 

void for lack of insurable interest and retention of premiums collected under the 

Policy. 

Petitioners filed a motion for summary judgment on May 12, 2011 on its 

claim for breach of contract and damages.  (R. at 13.)  The same day, Guaranty Life 

filed a cross-motion for summary judgment to rescind the Policy and retain the 

insurance premiums it collected.  (R. at 13.)  After hearing arguments on August 8, 

2011, the District Court granted Guaranty Life’s motion in part and found that 

there was no insurable interest in the Policy but required Guaranty Life to return 

the premiums it collected.  (R. at 13–14.)  Because the District Court found the 

Policy void ab initio for lack of an insurable interest, it held that all of Petitioners’ 

claims failed as a matter of law and thus denied Petitioners’ motion.  (R. at 14–15.)   
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SUMMARY OF THE ARGUMENT 

I. The District Court of New Tejas properly found that there was no insurable 

interest in the Policy because the totality of the circumstances and subjective intent 

of the parties indicate that it was improperly obtained as a stranger-originated 

policy.  There is a substantial amount of evidence of improper third-party 

involvement in the procurement of the Policy.  It was neither Sydney’s nor Don 

Juan’s idea to take out a life insurance policy; they were approached by a complete 

stranger, Reggie Hightower.  After Hightower approached Sydney, he and 

Presidential were in cahoots regarding the Policy’s face value.  Presidential 

reimbursed Sydney for an amount equal to the premium payments he made plus 

three percent of the face value of the Policy when he sold his beneficial interest a 

mere two days after Guaranty Life delivered the Policy.  In addition, Don Juan’s 

lack of involvement in the entire process is telling.  Not only did he believe he and 

Sydney were obtaining a policy that was within their means, but he also had no 

idea he was the grantor of the Trust that owned the Policy or that Sydney had sold 

his entire beneficial interest.  The totality of the circumstances clearly indicates 

that this Policy was procured as a stranger-originated policy and therefore is void 

ab initio for lack of an insurable interest.  

Furthermore, Supreme Court precedent has established a strong public policy 

argument against life insurance policies that in essence “wager” on the life of the 

insured.  In the present case, the aforementioned totality of evidence surrounding 

the procurement of the Policy and the subjective intent of the parties support the 
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conclusion that the Policy is the equivalent of an illegal wagering contract on Don 

Juan’s life.  These wagering contracts violate public policy; thus, this stranger-

originated policy also violates public policy.  Therefore, this Court should affirm the 

District Court’s finding that there was no valid insurable interest in the Policy. 

II. The District Court of New Tejas erred when it ordered Guaranty Life to 

return the insurance premiums it already collected.  It is generally true that 

contract rescission requires the parties to be put back in their original positions as if 

no contract was formed.  However, the District Court failed to consider that this 

restoration of original positions does not occur in cases where there are fraudulent 

elements behind the procurement of a contract.  Not only did Petitioners make 

fraudulent misrepresentations about the existence of an insurable interest, but they 

also made misrepresentations about other material aspects of the Policy, most 

notably Don Juan’s financial status.  These intentional misrepresentations led 

Guaranty Life to issue a policy it would not have had it known the truth.  It is clear 

that Petitioners made numerous fraudulent misrepresentations on the Application, 

Statement of Client Intent, and Policy Acceptance Form attesting to the truth of the 

statements asserted.  Guaranty Life reasonably relied upon the accuracy of these 

statements, and thus fulfilled its duty to inquire. 

Moreover, requiring Guaranty Life to return the insurance premiums would 

violate basic principles of equity by allowing Petitioners to recoup the funds they 

used in order to fraudulently obtain the Policy.  This would not deter other third 

parties seeking to benefit in this impermissible way.  Furthermore, Petitioners 
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would be unjustly enriched if Guaranty Life must return the premiums.  Insurance 

confers a benefit on its owner and beneficiaries at its inception; merely because an 

insured has not yet died and the insurance company has not yet paid out on a policy 

does not justify the conclusion that there was no benefit.   Therefore, this Court 

should reverse the District Court’s determination on the counter-claim and permit 

Guaranty Life to retain the premiums. 

 

ARGUMENT 

 The District Court properly granted Guaranty Life’s motion for summary 

judgment when it found there was no insurable interest in the Policy.  The court 

based its conclusion on evidence of a pre-arranged deal to transfer ownership and 

beneficial interest to Petitioners.  However, the District Court erred in finding that 

Guaranty Life is required to return the insurance premiums it has already 

collected.  The court failed to consider that allowing Petitioners to recoup their 

payments despite serious misrepresentations would violate basic equitable 

principles. 

This case addresses appeals from cross-motions of summary judgment.  An 

appeal from a motion for summary judgment is reviewed de novo.  Arctic Slope Reg’l 

Corp. v. Affiliated FM Ins. Co., 564 F.3d 707, 709 (5th Cir. 2009).  Summary 

judgment is proper when there are no genuine issues of material fact and that the 

moving party is entitled to judgment as a matter of law.  Fed. R. Civ. P. 56(c); 

Celotex Corp. v. Catrett, 477 U.S. 317, 322–23 (1986).  A reviewing court must 
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construe all facts and inferences in the light most favorable to the nonmoving party.  

Matsushita Elec. Insdus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). 

I. THERE IS NO INSURABLE INTEREST IN THE POLICY 
BECAUSE THE SUBJECTIVE INTENT OF THE PARTIES AND 
EVIDENCE SURROUNDING THE TRANSACTION INDICATE 
THAT IT IS STRANGER-ORIGINATED, AND THUS 
EQUIVALENT TO A WAGERING CONTRACT IN VIOLATION OF 
PUBLIC POLICY. 

 
This Court should affirm the District Court’s decision and find the Policy void 

for lack of an insurable interest.  It is universally accepted that an individual has 

an unlimited insurable interest in his own life, and therefore has the ability to take 

out a policy on his life, name someone as a beneficiary, and freely transfer it, even 

to an individual who lacks an insurable interest in the insured.  Aetna Life Ins. Co. 

v. France, 94 U.S. 561, 564 (1876).  Additionally, an individual has an insurable 

interest in the life of another if that relationship either engenders love and affection 

or contains a reasonable expectation of a financial advantage in the continuance of 

that life.  Conn. Mut. Life Ins. Co. v. Schaefer, 94 U.S. 457, 460 (1876).  While this 

includes relationships among family members and relatives, policies procured in the 

sole hopes of an insured’s early demise are impermissible “wagering contracts” that 

contravene the very purpose of an insurance policy: an interest in the continued life 

of the insured.  See Herman v. Provident Mut. Life Ins. Co. of Phila., 886 F.2d 529, 

533 (2d Cir. 1989); Bohannon v. Manhattan Life Ins. Co., 555 F.2d 1205, 1209 (5th 

Cir. 1977). 

In the area of insurance law, a recent type of scheme has developed involving 

“stranger-originated life insurance” policies, or “STOLI” policies, where high face 
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value policies are obtained for third-party investors with no insurable interest in 

the insured.  PHL Variable Ins. Co. v. Lucille E. Morello Irrevocable Ins. Trust. ex 

rel. BNC Nat’l Bank, 645 F.3d 965, 967 (8th Cir. 2011).  A third-party investor will 

typically convince an elderly individual to procure an insurance policy on his own 

life, then immediately transfer beneficial rights to that investor.  Lincoln Nat’l Life 

Ins. Co. v. Calhoun, 596 F. Supp. 2d 882, 885 (D.N.J. 2009).  If the insured dies 

relatively soon thereafter, the investor will receive a larger payout.  Warnock v. 

Davis, 104 U.S. 775, 779 (1881).  Often elaborately structured to conceal the 

fraudulent purpose, this scheme is impermissible because it is procured with the 

sole intention of selling ownership and beneficiary rights to that third party.  

Lincoln Nat’l Life Ins. Co. v. Joseph Schlanger 2006 Ins. Trust, 28 A.3d 436, 438 

(Del. 2011).  Policies procured in this manner contradict public policy and must be 

declared void ab initio.  PHL Variable Ins. Co. v. Charter Oak Trust, No. 

HHDCV106012021S, 2012 WL 2044416, at *6 (Conn. Super. Ct. May 4, 2012). 

In this case, while Sydney took out the Policy for his father, it is nonetheless 

void for lack of a valid insurable interest because the subjective evidence illustrates 

that Petitioners procured the Policy as an impermissible STOLI policy. 

A. The Policy lacks an insurable interest because the totality of 
the circumstances illustrates that the subjective intent of the 
parties was to obtain the Policy as a STOLI policy. 

The District Court correctly found that the Policy is void because Petitioners 

and Sydney intended to obtain it without a valid insurable interest.  In order to 

determine whether a valid insurable interest exists at the inception of an insurance 

policy, the courts will look to the subjective intent of the parties.  Herman v. 
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Provident Mut. Life Ins. Co. of Phila., 886 F.2d 529, 533 (2d Cir. 1989).  This 

intention is a question of fact.  Id.  Additionally, the courts have held that when 

sufficient evidence indicates that there was improper third-party involvement in the 

initial procurement of an insurance policy, the policy will be void for lack of an 

insurable interest.  See Am. Gen. Life Ins. Co. v. Goldstein, 741 F. Supp. 2d 604, 

616 (D. Del. 2010); Lincoln Nat’l Life Ins. Co. v. Joseph Schlanger 2006 Ins. Trust, 

Civ. No. 09-506-GMS, 2010 WL 2898315, at *8 (D. Del. July 20, 2010); Life Prod. 

Clearing, LLC v. Angel, 530 F. Supp. 2d 646, 656 (S.D.N.Y. 2008).  In the present 

case, the totality of the circumstances and their timing demonstrate that 

Petitioners’ and Sydney’s subjective intent was to procure a policy that lacked an 

insurable interest at its inception. 

1. Reggie Hightower’s initiation of the efforts to acquire an 
insurance policy for Don Juan, as well as communication 
and testimony from Presidential, suggests that the Policy 
is stranger-originated and therefore without a valid 
insurable interest. 

 
Reggie Hightower’s initiation of procuring the Policy combined with 

Presidential’s own testimony and communications illustrate improper third-party 

investor involvement.  The courts have held that when there is evidence of a third 

party acting in the formation of an insurance policy, the policy is void for lack of an 

insurable interest.  See Sun Life Assurance Co. of Can. v. Paulson, Civil No. 07-

3877 (DSD/JJG), 2008 WL 5120953, at *4 (D. Minn. Dec. 3, 2008).  In order to 

determine whether improper third-party wagering played a role in obtaining a life 

insurance policy, courts will look at extrinsic evidence surrounding the transaction.  
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Angel, 530 F. Supp. 2d at 656.  In Sun Life, the court declined to find the policy void 

for lack of an insurable interest because several months of discovery failed to 

uncover any evidence of improper third-party involvement.  Paulson, 2008 WL 

5120953, at *4 (“[E]vidence of the intent of the third party to buy the policies when 

they were procured . . . necessarily requires identification of that party.”).  When the 

identity of a third party can be reasonably identified, it will lend additional support 

to the inference that this third party played an impermissible role in procuring a 

policy.  See Wuliger v. Mfrs. Life Ins. Co., 567 F.3d 787, 797 (6th Cir. 2009). 

Unlike in Sun Life, the identies of the third parties in this case are known.  

The first of these third parties is Reggie Hightower.  Hightower took it upon himself 

to approach Sydney regarding his father’s estate – not the other way around.  (R. at 

10.)  Hightower did this in spite of knowing that Don Juan had “no discernible 

estate” that needed planning.  (R. at 10.)  Sydney presumably knew this due to Don 

Juan’s status as a retired cab driver and his reliance on Social Security, yet he 

agreed to Hightower’s plan.  Moreover, it is significant that Bryan Jones did not 

establish the Trust until after the talks of obtaining the policy began.  (R. at 7.)  

This timing suggests that the Trust was formed for the sole purpose of obtaining the 

Policy for a third party.  Therefore, the Policy is void for lack of an insurable 

interest. 

Presidential is an additional third party acting improperly in this case.  The 

same day Don Juan agreed to the insurance policy Sydney suggested, Hightower 

sent an email to one of Presidential’s vice presidents that discussed “flip[ping Don 
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Juan’s] policy for 3% of the face value of the policy.  Confirmed $20 million for the 

face value.”  (R. at 10.)  Because this communication occurred the exact same day 

Sydney discussed the Policy with his father, it illustrates that Presidential was 

improperly involved at the beginning of procuring the policy.  This is further 

evidenced by the fact that the amount they “confirmed” significantly differed from 

the amount that Don Juan believed he was getting.  (R. at 10.)  Finally, Presidential 

admitted during discovery that it was the source of the funding the Trust provided 

to Guaranty Life for the premiums.  (R. at 13.)  All of the evidence surrounding 

these communications to and from Presidential supports the District Court’s correct 

conclusion that there the Policy lacked a valid insurable interest.  

2. Presidential’s agreement to reimburse Sydney for the 
insurance premiums further indicates improper third-
party involvement. 
 

That Sydney only entered into the Policy after Hightower promised that he 

would be reimbursed for the payments, and that Presidential did in fact reimburse 

him, indicates that the Policy is an improper stranger-originated policy.  The courts 

have held that an insurable interest will not exist when there is evidence that a 

third party intended to make the premium payments from the time a policy is 

initially procured.  Mass Mut. Ins. Co. v. Mitchell, 859 F. Supp. 2d 865, 869–70 

(S.D. Tex. 2012).  The courts look to the extrinsic evidence surrounding the 

transaction, including any agreement providing for the reimbursement of premium 

payments.  Angel, 530 F. Supp. 2d at 656.  The courts also consider who is actually 

making the premium payments: if the insured does, there is a presumption that the 
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contract is valid.  Baltimore Life Ins. Co. v. Floyd, 91 A. 653, 656 (Del. 1914).  

However, if it is anyone else, including a beneficiary with no insurable interest, 

there is a strong tendency to condemn the policy as void for lack of an insurable 

interest.  Id. 

In the present case, Sydney testified that he would not have obtained the 

Policy if Hightower had not promised to reimburse him for the premium payments.  

(R. at 12.)  As a result of this agreement, Sydney was able to tell his father not to 

worry about the premiums, knowing full well that Don Juan could not pay them.  

(R. at 10.)   Presidential in fact later reimbursed Sydney not only for the premiums 

but also paid him three percent of the Policy’s value.  (R. at 11–12.)  The Policy 

would not have been a part of Don Juan’s estate had Presidential not agreed to 

reimburse Sydney for the premium payments.  This is evidence that Presidential 

improperly initiated the whole scheme.  Given these facts, the District Court 

properly found that the Policy has no valid insurable interest. 

3. Sydney’s transfer of his beneficial interest in the Policy 
two days after Guaranty Life delivered it to the Trust is 
additional evidence that the Policy is stranger-
originated. 

 
That Sydney transferred the policy to Presidential on March 7, 2007, two 

days after Guaranty Life delivered the Policy provides additional support that the 

Policy was a stranger-originated policy.  In order to determine whether an 

insurance policy was obtained for the sole purpose of transferring it to a third party, 

the courts will consider the amount of time the insured held the policy before 

transferring it.  Angel, 530 F. Supp. 2d at 654 (rejecting the defendant’s argument 
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that each step should be viewed as a separate legal transaction).  Angel involved a 

life insurance policy that the insured held for only a few days before immediately 

assigning the beneficial rights to a third party.  Id. at 655.  Similarly, a beneficiary’s 

immediate assignment or transfer of his beneficial interest to a “virtual stranger” 

further supports the inference that the policy was obtained as “a mere sham 

transaction.”  Penn Mut. Life Ins. Co. v. Wolk, 739 F. Supp. 2d 387, 395 (S.D.N.Y. 

2010).    

In the present case, Guaranty Life officially delivered the Policy and Policy 

Acceptance Form to the Trust on March 5, 2007.  (R. at 8.)  A mere two days later, 

Sydney executed the BITA form, transferring his sole beneficial interest in the 

Policy to Presidential.  (R. at 8.)  Such a short amount of time between delivery and 

transfer is substantial evidence that there was a pre-existing intent to transfer the 

Policy to Presidential.  Furthermore, the fact that Sydney transferred the Policy to 

a partnership he had no connection to whatsoever provides additional support that 

the Policy and the whole transaction surrounding it was a sham.  Such evidence 

indicates that this Policy was stranger-originated; therefore, the District Court 

properly concluded that there was no valid insurable interest in the Policy.   

4. Don Juan’s lack of involvement and misunderstanding of 
the material aspects of the Policy also constitute 
evidence that it is stranger-originated.   

 
Don Juan’s lack of involvement in the formation of the Policy, as well as the 

specifics pertaining to the Policy itself, is circumstantial evidence that the Policy 

was obtained improperly without a valid insurable interest.  An insurance policy is 
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not necessarily void when a beneficiary purchases an insurance policy on the life of 

someone else, provided that he or she can demonstrate a valid insurable interest.  

Mitchell, 859 F. Supp. 2d at 869.  However, the courts have found that such an 

interest will not exist when the insured did not complete the insurance application, 

was misled on the policy specifics, and a third party intended to make the premium 

payments from the time the policy was initially procured.  Id. at 869–70.  That 

someone other than the insured filled out the application using the insured’s 

information supports the fact that no legitimate insurable interest existed at the 

time of the policy’s formation.  Id. at 870 (applying Texas law).   

In the present case, Guaranty Life does not contest that Sydney has an 

insurable interest in the life of his father due to their familial relationship.  

However, from the beginning, Sydney and Petitioners misled Don Juan on the 

nature and extent of the Policy.  Don Juan agreed to enter into the Policy 

arrangement with the belief that the Policy would have a face value of $500,000 and 

that Sydney would take care of the premium payments.  (R. at 10.)  Don Juan later 

testified that he had no idea he: (1) was the grantor of the Trust that owned the 

Policy, (2) the face value of the Policy was actually $20 million instead of $500,000 

as he believed, and (3) that Sydney had sold his beneficial interest in the Policy.  (R. 

at 10–11.)  Don Juan’s obliviousness to such significant aspects of the Policy 

completely negates any argument that he or Sydney properly obtained it.  Instead, 

it provides further support that third parties originated this Policy, and it is 

therefore void for lack of an insurable interest.  
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B. Because stranger-originated policies are akin to wagering 
contracts, and thus void against public policy, the District 
Court properly found this Policy void ab initio.  

 
Stranger-originated policies are equivalent to wagering contracts, a type of 

contract the Supreme Court has long-held as void because they are procured solely 

in the hopes of an early death of the insured.  Such policies are void against public 

policy.  Grigsby v. Russell, 222 U.S. 149, 154–55 (1911). The rationale behind 

obtaining a life insurance policy is an interest in the continued life of the insured; 

therefore, a contract obtained for any other purpose contravenes public policy and 

must be void.  Id. at 155. 

1. There is no insurable interest in the Policy because 
it was procured as an illegal wagering contract. 

There is no insurable interest in the Policy because the Petitioners procured 

it as an impermissible wagering contract on Don Juan’s life, a type of policy that the 

Supreme Court has long held invalid.  An insurance policy procured in the absence 

of a valid, good faith insurable interest, and instead built on the hope of the 

insured’s early demise, will be void.  Warnock, 104 U.S. at 779; Conn. Mut. Life Ins. 

Co. v. Schaefer, 94 U.S. 457, 460–61 (1876).  Not only must there be an interest in 

the continued life of the insured, but a life insurance policy must also have been 

procured in good faith.  Schaefer, 94 U.S. at 460–61.  Additionally, while 

relationships among family members generally give rise to a valid insurable 

interest, the fact that Sydney procured the Policy for his father is not by itself 

dispositive. 
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Recent district court cases addressing stranger-originated policies have found 

such policies void against public policy because they are the equivalent of wagering 

contracts.  See, e.g., Penn Mut. Life Ins. Co. v. Greatbanc Trust Co., No. 09 C 06129, 

2012 WL 3437161, at *1 (N.D. Ill. Aug. 15, 2012); Carton v. B&B Equities Grp., 

LLC, 827 F. Supp. 2d 1235, 1244 (D. Nev. 2011); Lincoln Nat’l Life Ins. Co. v. 

Snyder, 722 F. Supp. 2d 546, 558 (D. Del. 2010).  The courts have further held that 

that existence of a pre-arranged intent to transfer an insurance policy suggests that 

it is an impermissible wagering contract, and therefore will render an otherwise 

valid policy void.  Grigsby, 222 U.S. at 156.  See Lincoln Nat’l Life Ins. Co. v. 

Schwarz, Civ. Action No. 09-03361(FLW), 2010 WL 3283550, at *6 (D.N.J. Aug. 18, 

2010); Angel, 530 F. Supp. 2d at 656.   

Ostensibly, of all the individuals involved in this case, Sydney and Don Juan 

were the only individuals who had an insurable interest in the continuation of Don 

Juan’s life.  However, neither of them thought of the idea to take out an insurance 

policy on Don Juan’s life of his own volition; indeed, only after Hightower 

approached them about this possibility did the concept of insurance even cross their 

minds.  (R. at 10.)  Neither Hightower nor Petitioners had an insurable interest in 

Don Juan’s life because the sole gain they could have realized would have been on 

the basis of his early demise.  Therefore, this Court must find that the Policy is void 

for lack of an insurable interest because it is essentially an illegal wagering 

contract.   
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2. Public policy against wagering contracts requires 
finding that there is no insurable interest in the 
Policy. 

 
Because the Supreme Court has well-established precedent that wagering 

policies are against public policy, there is no insurable interest under the facts and 

circumstances of this case.  An insurance policy that constitutes a “wagering 

strategy” on the life of the insured is void against public policy.  Crotty v. Union 

Mut. Life Ins. Co. of Me., 144 U.S. 621, 625 (1892); Schaefer, 94 U.S. at 460–61; 

Cammack v. Lewis, 82 U.S. (15 Wall.) 643, 647–48 (1872).  The insurable interest 

requirement is in place because it represents a continued interest in the life of the 

insured.  See Grigsby, 222 U.S. at 155. A stranger-originated life insurance policy 

wagers against the continued life of the insured.  Id. 

Were this Court to find a valid insurable interest in this case despite 

overwhelming evidence that Petitioners improperly initiated the Policy with the 

sole interest of Don Juan’s early demise, its decision would be inconsistent with 

both Supreme Court precedent and public policy.  Not only would finding this Policy 

void for lack of an insurable interest comply with public policy, but it would also 

discourage other third-party investors like Petitioners from attempting to 

improperly procure an insurance policy with the sole hopes of obtaining a large 

payout upon the death of the insured.  As a result, this Court must find that the 

Policy is contrary to public policy and a fundamental element of insurance: a valid 

insurable interest. 
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The Supreme Court has stated that state law also influences public policy.  

Griffin v. McCoach, 313 U.S. 498, 503 (1941).  The New Tejas statute requiring a 

valid insurable interest to exist at the time of a policy’s formation is consistent with 

Supreme Court precedent.  N. Tej. § 1409.  This statute requiring an insurable 

interest was amended on August 28, 2009, adding additional provisions forbidding 

“any device, scheme, or artifice designed to give the appearance of an insurable 

interest” where no such interest exists.  Id.  While the revised statute does not apply 

retroactively to the present case, the Supreme Court has held that even in the 

absence of any direct statutory authority, insurance policies that are essentially 

wagering contracts on the life of the insured are always void for lack of an insurable 

interest.  See Warnock 104 U.S. at 781.  Therefore, an analysis under either the 

statute or Supreme Court precedent yields the same result: the Policy violates 

public policy, and therefore the District Court properly found it void for lack of an 

insurable interest. 

II. REQUIRING GUARANTY LIFE TO RETURN THE INSURANCE 
PREMIUMS WHEN PETITIONERS FRAUDULENTLY 
PROCURED THE POLICY WOULD VIOLATE PRINCIPLES OF 
EQUITY AND UNJUSTLY ENRICH PETITIONERS. 

 
 This Court should reverse the District Court’s ruling on Guaranty Life’s 

motion for summary judgment and find that it is not required to return the 

insurance premiums it already collected because Petitioners fraudulently procured 

the Policy.  Allowing a party to recoup those payments after obtaining an insurance 

policy disguised as a wagering contract would result in unjust enrichment and 

encourage future third-party investors to continue this impermissible game.  
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Generally, contract rescission puts the parties back into the positions they occupied 

as if no deal was ever consummated.  Borden v. Paul Revere Life Ins. Co., 935 F.2d 

370, 379 (1st Cir. 1991).  Under the rules of insurance law, total contract rescission 

would typically require an insurance company to return any premiums it had 

already collected from an insured.  Prentiss v. Mut. Benefit Health & Accident 

Ass’n, 109 F.2d 1, 6 (7th Cir. 1940). 

However, insurance policies that are fraudulently procured do not require the  

return of such payments.  See Deckert v. Independence Shares Corp., 311 U.S. 282, 

289 (1940); Borden, 935 F.2d at 379.  This is justified under the principles of equity: 

allowing a party who impermissibly obtained a contract to return to his position as 

if no contract was ever entered into would not deter future individuals from 

attempting similar improper conduct.  Herman v. Provident Mut. Life Ins. Co. of 

Phila., 886 F.2d 529, 534 (2d Cir. 1989).  Because Petitioners in the present case 

fraudulently procured the Policy at the time of its inception, Guaranty Life should 

not be required to return the insurance premiums it has already collected. 

A. The Policy is fraught with fraud, thus requiring total 
rescission of the contract. 

 
The evidence surrounding the nature of the transaction contains several 

elements of fraud relating to both the insurable interest itself as well as the other 

material aspects of the Policy.  The District Court failed to consider the impact that 

fraud had on the Policy; on the basis of this fraud, Guaranty Life should be allowed 

to keep the insurance premiums.  When a contract is fraudulently procured, courts 

have uniformly recognized that it should be rescinded entirely.  Am. Gen. Life Ins. 
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Co. v. Schoenthal Family, LLC, 555 F.3d 1331, 1335 (11th Cir. 2009).  The test for 

fraud is a misrepresentation of a material fact that the plaintiff relied on and that 

doing so resulted in harm.  Sherrin v. Nw. Nat’l Life Ins. Co. 2 F.3d 373, 378 (11th 

Cir. 1993).  The elements of common law fraud are articulated in state law, but the 

general requirements include a false representation or statement, its materiality, 

the speaker’s knowledge of its falsity, the speaker’s intent that the hearer rely on 

that information while ignorant of its falsity, and that some harm resulted.  See 

Meyers v. Moody, 693 F.2d 1196, 1214 (5th Cir. 1982) (applying Texas law); Ratay 

v. Lincoln Nat’l Life Ins. Co., 378 F.2d 209, 212 (3d Cir. 1967) (applying 

Pennsylvania law).  Fraud is inferred when there is knowledge of a statement’s 

falsity, and a contract procured fraudulently renders it void ab initio.  Burkert v. 

Equitable Life Assurance Soc’y of Am., 287 F.3d 293, 298 (3d Cir. 2002).  The entire 

Policy was fraudulently procured, which renders it void from its inception and 

justifies Guaranty Life’s retention of the insurance premiums.   

1. Petitioners intended to defraud Guaranty Life on 
the insurable interest requirement. 
 

Petitioners used Sydney as a pawn in order to falsely claim that there was an 

insurable interest in the Policy.  Because this action intentionally defrauded 

Guaranty Life, Guaranty Life is allowed to retain the insurance premiums.  An 

insurable interest is necessary in order for an insurance policy to be valid.  3 Couch 

on Ins. § 41:1 3d.  An insurance policy will not be held to have a valid insurable 

interest if there is evidence that a third party induced someone with a valid 

insurable interest to procure it in the first place.  PHL Variable Ins. Co. v. Lucille E. 
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Morello 2007 Irrevocable Trust ex rel. BNC Nat’l Bank, 645 F.3d 965, 970 (8th Cir. 

2011). 

As demonstrated in Part I, this Policy fails for want of a valid insurable 

interest due to the substantial amount of evidence of Petitioners’ intent to 

circumvent the insurable interest requirement – a material part of any life 

insurance policy.  Sydney and Petitioners made numerous fraudulent 

representations on the Application, SOCI and BITA forms that the information 

used to acquire the Policy was true, and that Sydney would be the ultimate 

beneficiary when in fact he always intended to sell his interest.  (R. at 17–25.)  By 

relying on these statements, Guaranty Life suffered a risk in issuing a policy it 

never would have had it been aware of the materiality of the misrepresentations.  

(R. at 12.)  Therefore, due to the substantial amount of fraud used to acquire the 

Policy, the Policy is void on the basis of fraud and Guaranty Life should be allowed 

to retain the insurance premiums. 

2. Petitioners intended to defraud Guaranty Life with 
respect to the other material aspects of the Policy 
apart from the insurable interest. 

 
Even if this court finds that there was an insurable interest covered by the 

Policy, Guaranty Life is allowed to retain the insurance premiums due to other 

extensive fraudulent misrepresentations in the Policy.  Guaranty Life raised this 

issue in its Counter-Claim.  (R. at 12.)  An insurance company can void a policy on 

the basis of material misrepresentations if those misrepresentations would 

influence “a prudent insurer in determining whether or not to accept a risk, or in 



 

24 

fixing a different amount of premium in the event of such acceptance.  Schoenthal 

Family, LLC, 555 F.3d at 1340.  The test is whether the misrepresentations are 

objectively material.  Id.  Misrepresentations with respect to an insured’s financial 

condition affecting the value of the policy offered are material.  John Hancock Mut. 

Life Ins. Co. v. Weisman, 27 F.3d 500, 506 (10th Cir. 1994). 

In the present case, it is undisputed that Petitioners grossly overinflated the 

financial standing of Don Juan.  (R. at 11 n.10.)  Furthermore, Sydney was aware of 

the fraud driving the Policy; he testified that he knew his father did not have 

enough wealth to justify the policy, and that even he could not afford to pay the 

insurance premiums without immediate reimbursement.  (R. at 11–12.)  The truth 

of these statements was a crucial part of the foundation upon which Guaranty Life 

issued the Policy.  (R. at 17, 25.)  Guaranty Life would not have assumed the 

amount of risk in the Policy had it known of this discrepancy.  (R. at 11–12.)  

Because no part of the Policy based on those misrepresentations can be excised 

without affecting the document as a whole, the Policy should be determined to be 

void ab initio due to fraud.  Therefore, Guaranty Life should be allowed to retain the 

premiums on the basis of this fraud. 

3. Guaranty Life fulfilled its duty to inquire into the 
truth of the information provided during the 
application process. 

 
Guaranty Life fulfilled its duties to inquire into the validity of the 

information on the insurance application, and therefore the fraudulent contract was 

not the result of their negligence.  The standard for determining whether or not 
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reliance on information provided in a policy is one of reasonableness.  Woods v. 

Indep. Fire Ins. Co., 749 F.2d 1493, 1497 (11th Cir. 1985).  The courts rely on this 

objective standard to measure the effect of an insurance company’s reliance on 

misrepresentations.  Id.  Furthermore, an insurer has a limited duty to investigate 

into the correctness of information provided on an insurance application   Mega Life 

& Health Ins. Co. v. Pieniozek, 516 F.3d 985, 989 (11th Cir. 2008); Kraus v. 

Prudential Ins. Co. of Am., 799 F.2d 502, 505 (9th Cir. 1986) (citing Old S. Life Ins. 

Co., Inc. v. Spann, 472 So.2d 987, 989 (Ala. 1985)).  An insured cannot “escape the 

consequences of his deception” by placing the burden on the insurer to investigate 

the validity of every single statement he makes.  Unionamerica Ins. Co. Ltd. v. Fort 

Miller Grp., Inc., 379 F. App’x 598, 599 (9th Cir. 2010) (citing Merchs. Fire Assur. 

Corp. v. Lattimore, 263 F.2d 232, 243 (9th Cir. 1959)) (internal quotations omitted).   

In the present case, during the process of obtaining the Policy, Sydney and 

Petitioners filled out several forms attesting to the truth of the statements 

contained therein, such as the Application, SOCI, and Acceptance Form.  (R. at 17, 

22, 25.)  Such statements affirmed the truth of the information, that the premiums 

would not be borrowed, and that there was no financial inducement by a third party 

to obtain the Policy.  (R. at 17, 23.)  Moreover, the underwriting process was based 

entirely on these statements and the medical exam in order to approve the issuance 

of the Policy.  (R. at 7.)  The chief underwriter at Guaranty Life further testified 

that Guaranty Life would not put a policy into force until the proper forms were 

executed.  (R. at 8 n.5.)  All of this is evidence that Guaranty Life made an effort to 



 

26 

ensure the validity of the information provided before issuing the Policy.  Because 

Guaranty Life fulfilled the extent of its responsibilities and reasonably relied on the 

information provided, it cannot be held liable for the failure to discover the nature 

and extent of the fraud behind the Policy.  Therefore, Guaranty Life should be 

allowed to retain the premiums. 

B. Principles of equity should allow Guaranty Life to keep the 
insurance premiums due to the extent of Petitioners’ fraud.  

 
 The fraudulent misrepresentations grossly affected the Policy as a whole, 

rendering it void ab initio and allowing Guaranty Life to retain the premiums.  

When there is sufficient evidence that an insurance policy was fraudulently 

procured, principles of equity demand that the insurance company be allowed to 

retain insurance premiums it may have collected.  Lucille E. Morello 2007 

Irrevocable Trust, 645 F.3d at 970.  In applying Minnesota law, the Eighth Circuit 

concluded that it was readily apparent that the policy contained material elements 

of fraud and was void at its inception; therefore, the insurance company was under 

no obligation to return any of premiums it already collected.  Id. at 970. 

Similarly, the material elements of fraud in procuring the Policy at issue, 

including the overstatement of Don Juan’s wealth and Presidential’s initial contact 

and involvement with Sydney in the present case rendered the contract void.  (R. at 

10–11.)  Allowing Petitioners to recoup their payments despite this fraud would 

result in their unjust enrichment.  Therefore, this Court should find that Guaranty 

Life is under no such obligation to return any of the premiums it has already 

collected. 
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1. Principles of equity should permit Guaranty Life to 
retain the insurance premiums. 

 
Principles of equity require this Court to find that Guaranty Life should be 

permitted to retain the premiums it has collected.  General principles of law, sound 

policy, and morality do not allow a deceitful individual to recoup any premiums paid 

if his deceit required an insurance company to take a risk it would not have 

otherwise taken.  Ray v. United States, 121 F.2d 416, 419 (7th Cir. 1941).  The 

courts have held that the law should not “allow an entity to commit an intentional 

and calculated fraud on [the insurance company] and walk away unscathed while 

an innocent party bears the financial burden of the fraud.”  PHL Variable Ins. Co. v. 

P. Bowie 2008 Irrevocable Trust ex rel. Baldi, C.A. No. 10–070–M, 2012 WL 

3860553, at *5 (D.R.I. Sept. 5, 2012).  When a policy is rescinded due to the 

insured’s knowingly false misrepresentations, it would make little sense allowing 

the insured’s deceit to go unpunished.  Borden v. Paul Revere Life Ins. Co., 935 F.2d 

370, 379 (1st Cir. 1991); Ray, 121 F.2d at 419.  Therefore, public policy allows an 

insurance company to keep any premiums it has collected, while addressing the 

broader concerns of encouraging individuals to commit fraud without fear of 

penalty.  See PHL Variable Ins. Co. v. Lucille E. Morello 2007 Irrevocable Trust ex 

rel. BNC Nat’l Bank, Civil No. 08-572 (MJD/SRN), 2010 WL 2539755, at *4 (D. 

Minn. Mar. 3, 2010), aff’d, 645 F.3d 965, 970 (8th Cir. 2011). 

Allowing a party to fraudulently procure a policy knowing that his premium 

payments would be returned upon discovery of his deceit gives him everything to 

gain and nothing to lose.  Under this same reasoning, this Court should reverse the 
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District Court and hold that public policy permits Guaranty Life to retain the 

premiums already collected; holding otherwise would fail to deter similar deceptive 

conduct. 

2. Petitioners would be unjustly enriched if 
Guaranty Life returned the premiums. 

 
Moreover, Petitioners would be unjustly enriched if Guaranty Life is required 

to return the premiums paid.  Allowing a party to recoup payments after entering 

into a fraudulent contract under the guise of legitimacy would result in unjust 

enrichment to that party.  P. Bowie 2008 Irrevocable Trust, 2012 WL 3860553, at 

*5.  In order to establish a claim for unjust enrichment, a plaintiff must show: (1) 

the plaintiff conferred a benefit on the defendant; (2) defendant’s knowledge of that 

benefit; and (3) defendant’s retention of that benefit despite knowledge that the 

circumstances dictating he keep the benefit are unjust.  Wuliger v. Mfrs. Life Ins. 

Co., 567 F.3d 787, 799 (6th Cir. 2009).  The delivery of an insurance policy 

constitutes a benefit even if an insurance company has not yet paid out on the 

policy.  Mut. Reserve Fund Life Ass’n v. Ferrenbach, 144 F. 342, 345 (8th Cir. 1906) 

(“There is no more reason for saying that an insured has nothing of value until he 

dies than there is for saying that one is not benefitted by a policy of fire insurance 

until his house is destroyed by fire.”).  Protection by insurance therefore confers an 

ascertainable benefit.  Id. 

The facts of this case demonstrate that all three elements of unjust 

enrichment are present.  Guaranty Life conferred a benefit when it delivered the 

Policy and Petitioners have retained this benefit.  Furthermore, Petitioners had 
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knowledge of this benefit when they accepted it, and knew that as a result of their 

fraud, it would be unjust for them to retain that benefit.  Because this constitutes 

an ascertainable benefit that has unjustly enriched Petitioners, this Court should 

permit Guaranty Life to retain the premiums it has collected. 

 

CONCLUSION 

For all of the reasons stated above, this Court should AFFIRM the District 

Court’s judgment that there was no valid insurable interest in the Policy, but this 

Court should REVERSE the District Court’s judgment requiring Guaranty Life to 

return the insurance premiums. 

Respectfully submitted, 

 

Attorneys for Respondent/Cross-Petitioner 
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APPENDIX 

N. Tej. § 1408 – Rescission 

If a representation is false in a material point, whether affirmative or 
promissory, the injured party is entitled to rescind the contract from 
the time the representation becomes false. 

 

N. Tej § 1409 – Insurable Interest 

(a)  An insurable interest, with reference to life and disability 
insurance, is an interest based upon a reasonable expectation of 
pecuniary advantage through the continued life, health, or bodily 
safety of another person and consequent loss by reason of that person’s 
death or disability or a substantial interest engendered by love and 
affection in the case of individuals closely related by blood or law. 
 
(b)  An individual has an unlimited insurable interest in his or her own 
life, health and bodily safety and may lawfully take out a policy of 
insurance on his or her own life, health, or bodily safety and have the 
policy made payable to whomsoever he or she pleases, regardless of 
whether the beneficiary designated has an insurable interest. 
 
(c)  An insurable interest shall be required to exist at the time the 
contract of life or disability insurance becomes effective, but need not 
exist at the time the loss occurs. 

 
N. Tej. § 1409 – Insurable Interest (Amended August 28, 2009) 
The statute was amended to include sections (d), (e), (f), and (g).  The original 
sections (a)-(c) remain in effect. 
 

(d)  Trusts and special purpose entities that are used to apply for an 
initiate the issuance of policies of insurance for investors, where one or 
more beneficiaries of those trusts or special purpose entities do not 
have an insurable interest in the life of the insured, violate the 
insurable interest laws and the prohibition against wagering on life. 

 
(e)  Any device, scheme, or artifice designed to give the appearance of 
an insurable interest where there is no legitimate insurable interest 
violates the insurable interest laws. 
 
(f)  This section shall not be interpreted to define all instances in which 
an insurable interest exists. 
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(g)  The 2009 Amendments are not to be applied retroactively. 

  
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


