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QUESTIONS PRESENTED 

I. Did the District Court err in declaring the Policy void ab initio when—at the 

time of issuance—both Mr. Hicks and Sydney Hicks had an insurable 

interest, the insured, Mr. Hicks, acted in good faith throughout the 

application process, Guaranty Life decided not to act on information available 

before issuing the Policy, and the statutory amendments regulating pre-issue 

agreements and third-party involvement did not become effective until after 

Guaranty Life filed suit? 

 

II. Did the District Court err in ordering Guarantee Life to return the premiums 

paid on the Policy when the Policy is not void for lack of an insurable interest 

or, alternatively, if the Policy is void for lack of an insurable interest? 
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FOR THE FOURTEENTH CIRCUIT 

 

OPINION BELOW 

The United States District Court for the District of New Tejas granted partial 

summary judgment and denied partial summary judgment in favor of Respondent, 

Guaranty Life, in case number 2012-cv-2073. 
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STATEMENT OF JURISDICTION 

The United States District Court for the District of New Tejas had 

jurisdiction under 28 U.S.C. § 1332(a)(1) because Petitioners and Respondents are 

citizens of different states, and the amount in controversy exceeds $75,000.  The 

District Court entered its judgment on December 14, 2011, and this Court’s 

jurisdiction rests on 28 U.S.C. § 1291 (2006). 

 

STATEMENT OF THE CASE 

I. Statement of the Facts 

A. The Insured: Mr. Hicks 
On January 4, 2007, Reggie Hightower, an employee of Top Gun –Executive 

Insurance Agency, contacted Sydney Hicks (“Sydney”) to discuss estate planning for 

Sydney’s 72-year-old father, Don Juan W. Hicks (“Mr. Hicks”), and Sydney agreed 

to discuss life insurance with his father.  (R. at 7, 10).  Later the same day, 

Hightower sent an insurance application and a Statement of Client Intent (“SOCI”) 

form to Sydney.  (R. at 10).  On January 10, 2007, Mr. Hicks agreed to purchase a 

$500,000 life-insurance policy if Sydney was willing to cover the premiums.  (R. at 

10).  The next day Sydney, in an e-mail to his father, confirmed that he would take 

care of the premium payments.  (R. at 10).  Sydney also told his father that an 

insurance agent would be in touch and send some forms that needed to be signed.  

(R. at 10).  Mr. Hicks signed the application and the SOCI verifying that non of the 

premiums would be borrowed and that the Policy was not purchased in connection 
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with any program “under which the proposed owner or proposed insured have been 

advised of the opportunity to transfer the Policy to a third party within five years of 

its issuance.”  (R. at 7, 17, 22–23).  Sydney then sent the executed application and 

SOCI to Hightower.  (R. at 10).  Mr. Hicks was completely unaware that a trust was 

created naming him as a grantor, that the Policy was for $19.5 million more than 

what he had agreed to, and that Sydney sold his beneficial rights to the Policy.  (R. 

at 10–11).  Mr. Hicks signed the forms presented to him and was not even aware 

that the Policy had actually been issued until following the initiation of this lawsuit.  

(R. at 11). 

B. The Beneficiary, Guaranty Life, and Third Parties 
On January 10, 2007, the day Hightower received the application and SOCI 

from Sydney, Hightower sent an e-mail to Timmy Chung, Vice President at 

Presidential, stating: “Talked to Sydney Hicks, and we should be able to flip his old 

man’s policy for 3% of the face value of the policy.  Confirmed $20 million for the 

face value.”  (R. at 10).  It is unclear whether Sydney and Hightower discussed the 

face value of the Policy and whether the signed documents that Hightower received 

were blank.  (R. at 10). 

Unbeknownst to Mr. Hicks, the trust was created on February 5, 2007, 

naming him as the grantor and Sydney as the sole beneficiary.  (R. at 7, 10).  The 

next day, Hightower, on behalf of the Trust, submitted an application to Guaranty 

Life for a life-insurance policy with a face value of $20 million on the life of Mr. 

Hicks.  (R. at 7).  The application stated that that Mr. Hicks was 72-years-old, was a 
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self-employed entrepreneur, had a net worth of $1.2 billion, had an annual income 

of $8.5 million, and lived in oceanfront property.1  (R. at 7).  Hightower also 

submitted the SOCI  (R. at 10). 

Days after the application was filed, an e-mail between two Guaranty Life 

underwriters stated: “A $1.2 billion cab driver? Game over.”  (R. at 11).  The very 

same day, upon completing the underwriting process and a medical examination of 

Mr. Hicks, Guaranty Life offered Policy No. UT8675309 (“Policy”) to the Trust, 

identifying the Trust as the owner and sole beneficiary and stating a first-year 

premium of $955,827, a face value of $20 million, and an issue date of February 16, 

2007—following which Guaranty Life paid Hightower a total of $1.4 million in 

commission.  (R. at 7–8, 19).  On February 15, another e-mail was sent between the 

same two Guaranty Life underwriters: “Have we looked at any third parties that 

may be driving the Hicks application?”  (R. at 11). 

On March 5, Sydney made the first three-month premium payment, and 

Hightower submitted to Guaranty Life the fully executed Policy Acceptance Form—

a prerequisite for Guaranty Life to place a life-insurance policy in force, verifying 

that all statements made in the application remain “full, complete, and true as of 

this date.”  (R. at 8, 25).  Hightower wire transferred $955,827 to Sydney after 

Sydney paid Guaranty Life because Sydney had told Hightower that he could not 

afford the premiums and would be unable to purchase the Policy unless Hightower 

reimbursed him.  (R. at 11–12).  Presidential ultimately funded all premium 
                                                
1 Following the initiation of this suit, discovery revealed that Mr. Hicks was a retiree and former cab 
driver, living on social security and residing in a low-rent apartment, and did not have a billion-
dollar net worth or a million-dollar income.  (R. at 11). 
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payments for the Policy.  (R. at 13). 

It is unclear when Hightower provided Sydney with the Beneficial Interest 

Transfer Agreement (“BITA”) that Sydney executed on March 7, 2007, giving 100% 

of the beneficial interest in the Policy to Presidential Holdings and confirming that: 

(1) Presidential did not solicit Sydney “to obtain the Policy for the specific purpose 

of transferring the Beneficial Interest in the Trust to Presidential,” (2) Sydney did 

not become aware of Presidential through advertising or market, (3) prior to 

issuance of the Policy, Sydney did not communicate with Presidential or its agents, 

and Presidential and its activities were unknown to Sydney, and (4) Sydney did not 

receive inducement or consideration from Presidential or its agents in connection 

with the issuance of the Policy and did not receive any documents related to the sale 

of the beneficial interest prior to issuance of the Policy.  (R. at 8, 28–29).  In return, 

for the beneficial interest, Presidential paid Sydney $838,956.75.  (R. at 9). 

On October 21, 2008, Petitioners submitted a Designation of Owner and 

Designation of Beneficiary form to Guaranty Life, seeking to transfer the ownership 

of the Policy from the Trust to Presidential.  (R. at 9, 27, 31–34).  Rather than 

accommodate Presidential’s request, Guaranty Life notified the Trust that it needed 

to analyze whether the sale of beneficial interest raised any questions related to the 

issuance of the Policy.  (R. at 9, 36).  Guaranty Life’s Underwriter testified that 

Guaranty Life would not have issued the Policy “had it known about the 

misrepresentations[,] . . . the intent that a third-party investor . . . would obtain 

interest in and control over the Policy . . . or . . . that Sydney Hicks would receive 



  5 

cash or other inducement in connection with the application for and purchase of the 

Policy.”  (R. at 12). 

In response to Guaranty Life’s refusal to acknowledge the transfer, the Trust 

referred to Sections 17 and 18 of the Policy2 to claim its contractual right to change 

the ownership and the beneficiary of the Policy and informed Guaranty Life that 

failure to submit to the Trust’s request and acknowledge in writing the validity and 

enforceability of the Policy would result in a lawsuit to recover damages.  (R. at 9, 

38). 

Guaranty Life failed to honor the request and instead provided the Trust 

with a letter demanding production of eighteen categories of documents and 

information to verify the accuracy of representations made to Guaranty Life during 

the underwriting process.  (R. at 9, 40–41).  Guaranty Life also threatened to seek 

rescission of the Policy if the information was not provided as requested.  (R. at 9, 

41). 

II. Nature of the Proceedings 

Presidential and the Trust filed their lawsuit on January 5, 2009, based on 

Guaranty Life’s refusal to immediately record the change of ownership forms.  (R. at 

13).  The Trust alleges breach of contract, conversion, breach of the covenant of good 

faith and fair dealing, and fraud; and Presidential alleges fraud and intestinal and 

                                                
2 Section 17 reads: “You may change the beneficiary by written notice. . . . When we receive it, the 
change will take effect as of the date it was signed by you.”  (R. at 20).  Section 18 reads: “[Y]ou may 
by written notice, assign any interest in this policy without the consent of any person other than an 
irrevocable Beneficiary. . . . When filed, it will bind us as of the date of the assignment, subject to ay 
action taken by us before such filing . . . .”  (R. at 20). 
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negligent interference with contract and prospective economic advantage.  (R. at 

13).  Guaranty Life filed a counterclaim on June 6, 2009, seeking a declaration that 

the Policy is void for the lack of an insurable interest and retention of the premiums 

paid.  (R. at 13).  On May 12, 2011, Presidential and the Trust filed a Motion for 

Summary Judgment on their claims for breach of contract and for the monetary 

damages resulting from the loss of the Policy value in the secondary market.  (R. at 

13).  On the same day, Guaranty Life filed a Motion for Summary Judgment for 

rescission and to keep the total of $4,779,135 paid in premiums.  (R. at 12–13).  The 

District Court granted summary judgment in favor of Guaranty Life on the claim 

for rescission, finding that the Policy failed for a lack of insurable interest at its 

inception.  (R. at 14).  The District Court consequently held that Presidential’s and 

the Trust’s claims must fail as a matter of law.  (R. at 14).  Finally, the District 

Court, holding that general principles of rescission require an insurer to return all 

premiums following a policy rescission, denied Guaranty Life’s Motion for Summary 

Judgment to the extent Guaranty Life sought to retain the premiums and ordered 

that the funds be returned to the Trust.  (R. at 14–15). 

Petitioner now seek[s] review by this Court and respectfully requests that 

this Court reverse the decision of the United States District Court for the Southern 

District of Texas enter judgment as a matter of law in favor of Petitioner.  
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SUMMARY OF THE ARGUMENT 

The District Court erroneously held that the Policy is void ab initio and that 

Guaranty Life should return the premium payments made to date because both Mr. 

Hicks and Sydney had an insurable interest at the time the Policy was issued.  

Because the Policy is valid, it logically follows that Guaranty Life is entitled to 

retain the premiums paid on the Policy. In the alternative, if the Policy is held to be 

void, the only equitable result is to require Guaranty Life to return the premiums. 

I. 

The District Court improperly declared the Policy void ab initio for lack of 

insurable interest.  Both Mr. Hicks and Sydney satisfy the statutory requirements 

for an insurable interest.  Guaranty Life has not been able to point to one single fact 

that suggests that the insured, Mr. Hicks—at any point in time—was aware that 

the Policy was issued with a face value of $20 million rather than $500,000 or that a 

trust was created, intended or even contemplated that the Policy interest would 

ever be transferred, or knew or had any reason to know that the premium payments 

were provided by a third party.  Throughout the application process, Mr. Hicks 

acted in the utmost good faith. 

Unlike Mr. Hicks, Guaranty Life had notice that the application was 

misrepresented and that there may be third-party involvement that might raise 

questions.  Before issuing the Policy, two Guaranty Life underwriters e-mailed 

back-and-forth discussing the possibility of third-party involvement because they 

found it extremely unrealistic that a cab driver would have assets of $1.2 billion.  
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Thus, Guaranty Life made a conscious decision—knowing that the application was 

highly suspicious—to issue the Policy to Mr. Hicks, who had absolutely no reason to 

suspect that the Policy was not the product of good-faith efforts from everyone 

involved. 

Finally, New Tejas has amended its applicable insurance law, placing heavy 

restrictions on the use of trusts and special entities and the involvement of third 

parties in the procurement of life-insurance policies.  It is important to recognize, 

however, that these amendments did not go into effect until after this Policy was 

procured and after this suit was filed and that they are not to be applied 

retroactively.  The law, as it was at the time, allowed for arrangements such as the 

one at hand because all it required was that an insurable interest existed at the 

time the Policy was issued.  Because Mr. Hicks’s statutorily granted insurable 

interest was not negated by a lack of good faith on his part, Mr. Hicks had an 

insurable interest at the time the Policy was issued. 

II. 

The District Court also erroneously held that Guaranty Life should return 

the premiums paid because if the Policy is not void, it is in force.  If the Policy is in 

force, Guaranty Life, as the issuer, is entitled to the premiums paid on the Policy. 

It logically follows then, in the alternative, that if the Policy is in fact 

declared void ab initio, the Policy never went into force, and Guaranty life never 

faced a risk.  If the Policy was never in force, Guaranty Life has no grounds upon 

which it can justify retaining the premiums paid.  Society has an interest in 
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protecting innocent insurers from the risk of loss due to fraud, as well as an interest 

in protecting the customers from insurers that have knowledge of possible grounds 

for rescission but wait to bring a suit in order to collect as much money in unearned 

premiums as possible.  Guaranty Life knew about the possible grounds for 

rescission before even issuing the Policy but, by waiting for more than two years 

before trying to rescind, attempted to retain more than $4.5 million in unearned 

premiums.  This is precisely the kind of action that raises severe policy concerns. 

Finally, Guaranty Life is not exposed to an increased risk of loss through this 

Policy as compared to any other policy with a large face mount.  Mr. Hicks’s medical 

examination was to Guaranty Life’s satisfaction, and Guaranty Life has not paid, or 

received, any claim under the Policy.  Guaranty Life rests its right to retain the 

premiums on actual fraud but fails to even bring a prima facie case because fraud 

requires damage, and Guaranty Life has alleged no damage.  Even if Guaranty Life 

alleged damages, its claim would fail because the policy on which the claim is 

supported is intended to protect insurers acting in good faith against customers 

acting in bad faith.  Mr. Hicks acted in the utmost good faith, and Guaranty Life 

had knowledge of information on which it could rescind the Policy for more than two 

years—during which it gladly accepted large premium payments on the Policy.  In 

sum, Guaranty Life, by having knowledge of highly suspicious facts in the 

application, deciding not to act upon these facts, and accepting premium payments 

for over two years, waived any right it may have had to rescind the Policy. 
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STANDARD OF REVIEW 

This Court reviews a district court’s grant of summary judgment de novo.  

United States v. Diebold, Inc., 369 U.S. 654, 655 (1962).  Summary judgment is 

appropriate only where “the pleadings, depositions, answers to interrogatories, and 

admissions on file, together with the affidavits, if any, show that there is no genuine 

issue as to any material fact and that the moving party is entitled to a judgment as 

a matter of law.”  FED. R. CIV. P. 56(c).  The moving party has the initial burden of 

showing the absence of a genuine issue of material fact as to an essential element of 

the non-moving party's case.  Celotex Corp. v. Catrett, 477 U.S. 317 (1986).  An 

issue of fact is genuine “if the evidence is such that a reasonable jury could return a 

verdict for the nonmovant.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 

(1986).  Once the moving party satisfies its burden, “the burden shifts to the 

nonmoving party to set forth specific facts showing a triable issue.”  Matsushita 

Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986). 

 

ARGUMENTS & AUTHORITIES 

I. The District Court erred in declaring the Policy void ab 
initio  because an insurable interest existed at the time the 
Policy was executed, Guaranty Life waived its right to 
rescind the Policy, and the applicable New Tejas law was 
not violated. 

In New Tejas, a person has an insurable interest in another person if there is 

(1) a reasonable expectation of loss of financial advantage if the other person dies or 
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(2) a substantial emotional interest grounded in close relation by blood or law.3  In 

addition, an “individual has an unlimited insurable interest in his or her own life, 

health, and bodily safety.”  N. TEJ. § 1409(b).  A person “may lawfully take out a 

policy of insurance on his or her own life, health, or bodily safety and have the 

policy made payable to whomever he or she pleases, regardless of whether the 

beneficiary designated has an insurable interest,” and the insurable interest is 

required to exist only “at the time the contract of life . . . insurance becomes 

effective.”  § 1409(b), (c). 

When analyzing whether there was an insurable interest at the time an 

insurance policy became effective, courts inquire (A) what the plain meaning of the 

statutory law requires; (B) whether the insured procured the policy in good faith by 

looking at (1) the intent to transfer the policy at the time of issuance and (2) the 

source of funding; and (C) whether the circumstances impose a duty to investigate 

upon the insurer.  PHL Variable Ins. Co. v. Price Dawe 2006 Ins. Trust, 28 A.3d 

1059, 1075 (Del. 2011); Lincoln Nat’l Life Ins. Co. v. Gordon R.A. Fishman 

Irrevocable Life Trust, 638 F. Supp. 2d 1170, 1178–79 (C.D. Cal. 2009); Pruco Life 

Ins. Co. v. Brasner, No. 10-80804-CIV., 2011 WL 134056, at *3–4 (S.D. Fla. Jan. 7, 

2011). 

The undisputed facts establish that under the applicable New Tejas law an 

insurable interest existed at the time the Policy was executed and that Guaranty 

                                                
3 “An insurable interest, with reference to life and disability insurance, is an interest 

based upon a reasonable expectation of pecuniary advantage through the continued life, 
health, or bodily safety of another person and consequent loss by reason of that person’s 
death or disability or a substantial interest engendered by love and affection in the case of 
individuals closely related by blood or law.”  N. TEJ. § 1409(a). 
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Life was aware of the factual circumstances.  Consequently, the District Court erred 

in declaring the Policy void.  

A. The applicable New Tejas law requires only that an 
insurable interest exists at the time the life insurance 
becomes effective. 

At the time Guaranty Life filed suit, New Tejas law required only that “[a]n 

insurable interest shall be required to exist at the time the contract of life or 

disability insurance becomes effective.”  § 1409(c).  Statutes with similar provisions 

indeed refer to the moment the policy becomes effective and that such insurable-

interest requirements do “not place any restrictions on the subsequent sale or 

transfer of a bona fide life insurance policy.”  Price Dawe, 28 A.3d at 1074–75 (“a life 

insurance policy that is validly issued is assignable to anyone, with or without an 

insurable interest, at any time”)4; accord. Kramer v. Phx. Life Ins. Co., 940 N.E.2d 

535, 540–41 (N.Y. 2010); Gordon, 638 F. Supp. 2d at 1173.  The New York Court of 

Appeals held in Kramer v. Phoenix Life Insurance that the insured may procure life 

insurance with the intent to immediately assign it: 

[The statute] requires an insurable interest only “at the time when 
such contract is made,” . . . [and] therefore incorporates the common-
law rule that a policy valid at the time of procurement may be assigned 
to one without an insurable interest in the insured's life and, relatedly, 
no insurable interest is required when one holds a policy on another's 
life, so long as the policy was “valid in its inception.” 
 

940 N.E.2d at 540–41.  The Kramer decision was based on events taking place in 

2008—before the New York legislature amended its insurance law to expressly 

prohibit stranger-owned life-insurance (“STOLI”) schemes in which the insured 

                                                
4 Price Dawe discusses DEL. CODE ANN. TIT. 18, § 2704(a) (West 2011). 
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agrees to sell the interest in the life-insurance policy prior to initiating the policy.  

N.Y. INS. LAW § 7815 (McKinney 2009); S.B. 66009, 2009 Leg., 20th Extraordinary 

Sess. (N.Y. 2009).  

Also California has recently amended its insurance laws.  Gordon and 

Hartford were decided before the changes.5  In Gordon, the insured learned about a 

program that would allow him to receive money for participating and bonuses as 

high as $100,000 for referring new clients.  638 F. Supp. 2d at 1173.  The insured 

formed a trust as a vehicle to purchase and hold life-insurance policies, and the 

Trust Agreement specifically authorized the trust to acquire policies on the life of 

the insured, borrow funds to procure such policies, and enter into agreements 

assigning the policies to the lender as security.  Id. at 1173–74.  It was undisputable 

that the insured, the insured’s sons (the trust beneficiaries), and the trust had an 

insurable interest at the time the policies went into effect.  Id. at 1178.  The court 

acknowledged the insurer’s “valiant attempts to expose [the] alleged scheme for the 

true ‘charade’ it is,” but explained that “the law, as it is currently structured, allows 

                                                
5 At the time Gordon and Hartford were decided, the applicable part of Section 10110.1 of the 

California Insurance Code read: 
  
(a) An insurable interest, with reference to life and disability insurance, is an interest based upon a 

reasonable expectation of pecuniary advantage through the continued life, health, or bodily safety of 
another person and consequent loss by reason of that person's death or disability or a substantial 
interest engendered by love and affection in the case of individuals closely related by blood or law. 
 
(b) An individual has an unlimited insurable interest in his or her own life, health, and bodily safety 

and may lawfully take out a policy of insurance on his or her own life, health, or bodily safety and 
have the policy made payable to whomsoever he or she pleases, regardless of whether the beneficiary 
designated has an insurable interest. 

.       .       . 
 (d) An insurable interest shall be required to exist at the time the contract of life or disability 

insurance becomes effective, but need not exist at the time the loss occurs.  
S.B. 98, 2009–2010 Leg., Reg. Sess. (Cal. 2009). 
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for an arrangement as [this].”  Id.  Recognizing the limited legal restrictions, the 

court held that, “[u]nfortunately for [the insurer], the law as it presently exists 

allows this kind of insurance arrangement to be valid” and that the insurer may not 

avoid its obligation merely because the insured intended to exercise the right to sell 

or transfer the policies.  Id. at 1178–79 (holding that the interest was satisfied at 

the onset and that “the intent of the Trust to exercise its rights, standing alone, [is] 

legally irrelevant”).  Even though it was clear to the court that the arrangements 

were nothing more than a creative STOLI scheme, the court held that “the best way 

to get rid of a bad law is to enforce it.”  Id. at 1179. 

Similarly, in Hartford, the insured applied for a life-insurance policy with the 

intent to transfer it after it went into effect, created a trust, and received money for 

the premium payments from a third party.  Hartford Life & Annuity Ins. Co. v. 

Doris Barnes Family 2008 Irrevocable Trust, No. CV 10-7560 PSG (DTBx), 2012 WL 

688817, at *1 (C.D. Cal. Feb. 3, 2012).  Although California had amended its 

insurance law following Gordon to restrict third-party involvement, the court held 

that “the Insurance Code explicitly allows the transfer of a policy after it goes into 

effect to a party with no insurable interest in the subject of the policy” and refused 

to apply the new law retroactively in the absence of a clearly expressed intent by 

the legislature to do so.  Id. at *4–5. 

Following Gordon and Hartford, the following applicable language was added 

to Section 10110.1 of the California Insurance Code: 

(d) Trusts and special purpose entities that are used to apply for 
and initiate the issuance of policies of insurance for investors, 



  15 

where one or more beneficiaries of those trusts or special 
purpose entities do not have an insurable interest in the life of 
the insured, violate the insurable interest laws and the 
prohibition against wagering on life. 
 

(e) Any device, scheme, or artifice designed to give the appearance 
of an insurable interest where there is no legitimate insurable 
interest violates the insurable interest laws. 

 
(West 2010); S.B. 98, 2009–2010 Leg., Reg. Sess. (Cal. 2009).  Following these 

amendments the court in Ohio National Life Assurance v. Davis granted Ohio 

National’s motion for preliminary injunction, prohibiting the sale, transfer, change, 

or assignment of any interest in two policies procured by third parties without an 

insurable interest in the life of the two senior citizens used for the scheme.  No. CV 

10–4241 ODW (MANx), 2010 WL 4916643, at *3 (C.D. Cal. Dec. 1, 2010). 

Here, at the time the Policy went into effect, both Mr. Hicks and Sydney had 

an insurable interest under the applicable New Tejas statutory law, just like the 

insured in Kramer, Gordon, and Hartford had an insurable interest under 

strikingly similar state statutes.  Mr. Hicks had an insurable interest in his own 

life, body, and health.  Similarly, Sydney had an insurable interest in his close blood 

relative’s life, body, and health reinforced by love and affection.  Because the 

applicable New Tejas law does not restrict third-party involvement, the Court 

should follow Kramer, Gordon, and Hartford and recognize that—regardless the 

intent of the involved actors—the law was followed.  Like the applicable New York 

and California law, the New Tejas law has been amended to address STOLI 

schemes.  The pre-amended New Tejas statute did not restrict third-party 
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involvement, and the amended statute expressly states that “[t]he 2009 

Amendments are not to be applied retroactively.”  See § 1409(g). 

This Court should follow the plain language of the pre-amendment statute for 

the same reasons that New York and California followed the language of their 

statutes because the law, as it was written at the time of the present events, did not 

prohibit third-party involvement.  Because the legislature was not satisfied with the 

law, the legislature changed the same.  Without the amendments, New Tejas law 

causes similar results to those in Kramer, Gordon, and Hartford, suggesting that 

the New Tejas legislature amended the law for similar reasons.  In particular, both 

the pre- and post-amended versions of the California statute are strikingly similar 

their New Tejas counterparts,6 and in Hartford the court—after refusing to apply 

the amendments because of a strong presumption against retroactive application—

denied the insurer’s request to have the policy declared void ab initio under 

circumstances very similar to those in the present case.  The post-amendment law 

clearly extends restrictions beyond the insured to any party involved in the 

transaction, but it is the pre-amendment law that is applicable here, and it is only 

concerned about the insured.  That New Tejas followed other jurisdictions in 

amending the law to prohibit this kind of arrangement shows that New Tejas pre-

amended law did in fact not prohibit third-party involvement or the use of a trust 

for the purpose of procuring an insurance policy as long as there was an insurable 

interest at the time of issuance. 
                                                
6 California’s pre-amended sections 10110.1(a), (b), and (f) are identical to New Tejas’ pre-amended 
sections 1409(a), (b), and (c).  Likewise, the relevant amendments to the California Insurance Code, 
sections 10110.1(d), (e), are identical to the relevant amendments to New Tejas § 1409(d), (e).   
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Finally, while the applicable New Tejas statute, as amended, prohibits 

the use of trusts to initiate the issuance of policies for investors, this 

language was not added until after the present suit was filed, and the statute 

expressly forbids retroactive application—making the legislature’s intent 

even clearer than in Hartford.  To declare the Policy in the present case void 

for a lack of insurable interest would require retroactive application and go 

directly against the language of the statute. 

B. Mr. Hicks acted in the utmost good faith. 
Life-insurance policies are assignable to entities without an insurable 

interest as long as “such assignments [are] made ‘in good faith, and not [as] sham 

assignments.’”  AXA Equitable Life Ins. Co. v. Infinity Fin. Group, LLC, 608 F. 

Supp. 2d 1349, 1356 (S.D. Fla. 2009); Pruco, 2011 WL 134056, at *4. 

1. Mr. Hicks did not intend to transfer the Policy, nor did 
he know or have reason to know that his son might 
transfer his interest in the Policy or that a third party 
might be interested in purchasing the Policy. 

  No clear consensus exists as to whether—at the time of issuance—the intent 

of the insured to transfer the policy must be accompanied by the mutual intent of a 

third party without an insurable interest.  Am. Gen. Life Ins. v. Goldstein, 741 F. 

Supp. 2d 604, 616 (D. Del. 2010).  Some courts require the insurer to show that the 

insured and a third party have the mutual intent to avoid the prohibition on 

wagering contracts to properly allege lack of insurable interest.  Sun Life Assurance 

Co. of Can. v. Paulson, Civ. No. 07-3877(DSD/JJG), 2008 WL 451054, at *2 (D. 

Minn. Feb. 15, 2008).  Others require only a showing of the unilateral intent of the 
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insured to transfer to policy.  Lincoln Nat’l Life Ins. Co v. Calhoun, 596 F. Supp. 2d 

882, 890 (D.N.J. 2009) (unilateral intent sufficient when challenging insurable 

interest).  Finally, some courts hold that, absent statutory restrictions, “an intent to 

sell a policy in the future is legally irrelevant.”  Hartford, 2012 WL 688817, at *5. 

Under the unilateral approach, when the insured never intended to retain 

the policy, the policy is not procured in good faith.  Pruco, 2011 WL 134056, at *4.  

In Pruco, Ms. Berger, as the owner of the policy, had an insurable interest in her 

own life, body, and health; and her husband, Mr. Berger, as the beneficiary, had an 

insurable interest in his wife’s life, body, and health through close blood relations 

and love and affection.  Id.  Ms. Berger created a trust and named her husband as 

beneficiary.  Id. at *1–2.  A month after the policy was issued, the husband sold his 

interest to a third party, and the court held that the insurer’s claim that Ms. Berger 

never intended to maintain the policy but rather intended to sell it, if proved, 

showed that the insured lacked good faith and consequently had no insurable 

interest.  Id. at *2. 

Similarly, in AXA, the insured stated that she never intended to keep the 

policy after it was issued.  608 F. Supp. 2d at 1357.  Instead, the insured planned on 

selling the policy to a third party without an insurable interest immediately after it 

was issued, and the court held that the facts, if proven, showed that “procurement 

and the assignment of the policies was not done in good faith” by the insured.  Id. 

Under the mutual-intent approach, a finding of a prohibited insurance 

scheme requires a showing that both the insured and the third party intended to 
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avoid the legal restrictions.  Paulson, 2008 WL 451054, at *2; see 44 AM. JUR. 2D 

Insurance § 1001 (2012).  The key factor in making such a determination is 

“whether or not the assignment [from the insured to the third party] was done in 

pursuance of a preconceived agreement.”  Paulson, 2008 WL 451054, at *2. 

Finally, under the no-intent approach, a policy is not voidable because the 

insured knew that it would be transferred.  Hartford, 2012 WL 688817, at *5.  In 

Hartford, the insured applied for a life-insurance policy with the intent to transfer it 

after it went into effect, created a trust and made the son the sole beneficiary on a 

policy with a net worth of $16 million (the insured’s actual net worth was less than 

$1 million) and an annual income of $658,000 (the insured’s only actual income was 

a small pension), and received money for the premium payments from a third party.  

Id. at *1.  In an e-mail between third parties, one party stated that the policy could 

be bought at 3% over premiums paid and concluded “Please let me know if you 

would like to move forward.”  Id. at *5.  The court held that (1) it was legally 

irrelevant whether the insured intended to transfer the policy because the Code 

only required that the insurable interest exist at the time the insurance was issued 

and did not place any restrictions on third parties and (2) even if the Code did 

prohibit pre-issuance agreements, the e-mail only suggested that two third parties 

had an interest in the policy and did not show an agreement because it only 

indicated that the policy could be transferred and, most importantly, did not involve 

any person who had an interest in the policy to sell.  Id. at *4–5. 
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In sum, even when the insured, already before applying for the policy, 

intended to sell it to a third party, the insured might have an insurable interest at 

the time the policy went into effect.  See id. at *5; but see AXA, 608 F. Supp. 2d at 

1357; Pruco, 2011 WL 134056, at *4.  Some courts require a showing that the 

insured and a third party had agreed on the transfer before the issuance of the 

policy.  See Paulson, 2008 WL 451054, at *2; 44 AM. JUR. 2D Insurance § 1001 

(2012). 

Regardless of whether the Court applies the unilateral-intent, mutual-intent, 

or no-intent analysis, Guaranty Life is unable to show that the insured, Mr. Hicks, 

had any intent to transfer the Policy.  Guaranty Life has presented no evidence that 

the insured, Mr. Hicks, or the beneficiary, Sydney, acted with the required intent to 

avoid the legal restrictions on insurance arrangements through a preconceived 

agreement.  Unlike the insurers in Pruco and AXA, who showed that the insured 

never even considered retaining the policy upon issuance, Guaranty Life is unable 

to point to any facts showing that the insured did not intend to retain the Policy.  

Thus, this case differs from Pruco and AXA, not because the third-party transferee 

had an insurable interest, but because no facts even remotely suggests that the 

insured, Mr. Hicks, ever even considered transferring the Policy or that he should 

have any reason to believe that his son would transfer his interest in the Policy. 

The Policy was not part of a transfer agreement pre-dating the date of 

issuance.  Unlike Ms. Berger in Pruco, who was well aware of the trust and never 

intended to retain the policy, Mr. Hicks had no knowledge that a trust was created, 
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that the Policy issued was for more than $500,000, or that his son would not remain 

the beneficiary.  (R. at 10–11).  Mr. Hicks signed the SOCI verifying that the Policy 

was not purchased in connection with any program “under which the proposed 

owner or proposed insured have been advised of the opportunity to transfer the 

Policy to a third party within five years of its issuance,” and Guaranty Life has not 

pointed to any facts suggesting that Mr. Hicks was dishonest when doing so.  (R. at 

10, 22–23).  

Mr. Hicks did not even know that the Policy had indeed been issued until he 

was notified about Guaranty Life’s suit.  (R. at 10–11).  In the present case, the only 

agreement existing before the date of the Policy was between investors rather than 

between the insured and a third party.  It is worth noting that not even the 

communication between the third-party investors shows that any form of pre-

existing agreement existed.  In an e-mail, Hightower told Chung: “we should be able 

to flip [Sydney’s] old man’s policy for 3% of the face value of the policy.”  (R. at 10) 

(emphasis added).  Mirroring the situation in Hartford, these facts suggest, at the 

very most, that third parties had an interest in acquiring the Policy upon issuance 

and do not in any way establish that Mr. Hicks, or Sydney, had agreed to sell the 

Policy interest. 

Also in direct contrast with the insurer in AXA, Guaranty Life has presented 

no evidence to show that the insured did not plan to maintain the Policy.  The 

District Court based its ruling largely on misapplication of Pruco, in which the 

policy failed because the lack of good faith by the insured. The District Court held 



  22 

that the Mr. Hicks’s Policy was not procured in good faith and failed as a matter of 

law because of pre-arranged agreements between third parties.  

The insured’s intent to transfer the policy must be shown under both the 

mutual- and the unilateral-intent theory and is irrelevant under the no-intent 

approach.  Mr. Hicks did not apply for the Policy with the intent to transfer it, and 

no pre-issuance agreement to transfer the Policy existed.  Therefore, Mr. Hicks 

acted in good faith, and what intent approach this Court applies becomes irrelevant. 

2. Mr. Hicks had no reason to believe that the 
premium payments were provided by a third party 
without an insurable interest in the Policy. 

The source of the premium payments is a significant factor in determining 

whether the policy was procured in good faith.  Price Dawe, 28 A.3d at 1075 (stating 

that payment of premiums by the insured, as opposed to someone with no insurable 

interest in the insured’s life, provides strong evidence that the transaction is bona 

fide).  Under this theory, “[t]he relevant inquiry is who procured the policy and 

whether or not that person meets the insurable interest requirements.”  Id. at 1076.  

In Price Dawe, the court held that the insured does not procure the policy if a third 

party provides the insured the financial means to purchase the policy: “If the 

insured procures the policy at the behest of another, the policy may nevertheless 

lack a legally insurable interest.”  Id. at 1075. 

The present case is in line with the theory that the source of the premium 

payments is a strong indicator of whether the policy is procured in good faith 

because the reason the insured, Mr. Hicks, did not pay the premiums himself was 
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his reasonable understanding that his son, Sydney, would pay.  (R. at 10).  At no 

point did Mr. Hicks have any knowledge of third-party involvement.  (See R. at 10–

11).  Thus, Guaranty Life can not point to anything indicating that Mr. Hicks did 

not act in the utmost good faith; he signed off on an insurance policy on his life for 

the benefit of his son, believing that his son would cover the payments.  (R. at 10).  

This situation is materially different from that in Price Dawe, where the insured 

allegedly was financially induced to procure the policy and always intended to 

immediately transfer the policy upon issuance.  In the present case, any third-party 

actions were taken unbeknownst to the insured.  The law imposes a duty of good 

faith on the insured, but nothing in the record even remotely suggests that Mr. 

Hicks did not act in good faith when signing the SOCI guaranteeing that none of 

the premiums would be borrowed, a guarantee based on information he received 

from his son.  (See R. at 10–11).  To hold otherwise would place an unduly burden 

on every policy owner to investigate even their close family members. 

C. Guaranty Life breached its duty to investigate and 
therefore waived its right to rescind the Policy. 

Under New Tejas law, “[i]f a representation is false in a material point . . . 

the injured party is entitled to rescind the contract from the time the representation 

becomes false.”  § 1408.  As a general rule, insurers do not have a duty to 

investigate insurance applicants.  Chawla v. Transamerica Occidental Life Ins. Co., 

440 F.3d 639, 647 (4th Cir. 2006); N. Am. Specialty Ins. Co. v. Savage, 977 F. Supp. 

725, 731 (D. Md. 1997); Clemons v. Am. Cas. Co., 841 F. Supp. 160, 167 (D. Md. 

1993).  But in cases of extraordinary circumstances, insurers are tagged with a duty 
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to investigate the insured.  Chawla, 440 F.3d at 647; accord. Carton v. B & B 

Equities Grp., LLC, 827 F. Supp. 2d 1235, 1247 (D. Nev. 2011) (granting dismissal 

because the insurers did not have knowledge of facts that would put them on 

notice); N. Am. Specialty, 977 F. Supp. at 731; Clemons, 841 F. Supp. at 167. 

When an insurer is aware of “a considerable amount of suspicious 

information,” the insurer has a duty to investigate before issuing an insurance 

policy.  Chawla, 440 F.3d at 647; accord. Carton, 827 F. Supp. 2d at 1247; Clemons, 

841 F. Supp. at 167 (“The duty to investigate . . . only exists in extraordinary 

situations when the insurer is on notice that some type of investigation is 

necessary”); N. Am. Specialty, 977 F. Supp. at 731.  In Chawla, the insurer had 

notice of a slow-growing brain tumor, alcohol habits, and an unexplained abdominal 

scar.  440 F.3d at 647.  The court held that these circumstances should have made 

the insurer suspicious.  Id.  In contrast, in North American Specialty Insurance, the 

disclosure of a reckless driving charge was not enough to put an insurer on notice 

that the insured’s driver license was suspended because a suspended license is not 

an appropriate consequence of a single reckless-driving incident.  977 F. Supp. at 

731. 

An insurer that fails to act upon suspicious information waives its right to 

rescind by essentially ratifying the policy.  Wash. Nat'l Ins. Co. v. Estate of 

Reginato, 272 F. Supp. 1016, 1022 (N.D. Cal. 1966), aff'd, 382 F.2d 1021 (9th Cir. 

1967); Wells Fargo Bank, N.A. v. Am. Nat. Ins. Co., No. CV 09-01840 DDP (Rzx), 

2010 WL 8522163, at *6 (C.D. Cal. Aug. 4, 2010); 1 B.E. WITKIN, SUMMARY OF 
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CALIFORNIA LAW § 939 (10th ed. 2005).  A party “may lose [the] right to rescind by 

failure to give timely notice, or by conduct (such as retention of benefits) indicating 

an election to affirm the contract.”  Wells Fargo Bank 2010 WL 85221631, at *6.  

Similarly, in Glandon v. Searle, the court held that an insurer who has knowledge 

of material circumstances and asserts a right to the premiums for valid insurance 

unequivocally affirms the validity of the insurance and waives its right to object.  

412 P.2d 116, 119 (Wash. 1966); (quoting Millis v. Cont’l Life Ins. Co., 298 P. 739, 

743 (Wash. 1931)).  In Washington National, the insurer waited eleven months to 

rescind after learning of facts constituting basis for rescission and had at that point 

waived the right the rescind.  272 F. Supp. at 1022.  In contrast, the insured in PHL 

Variable Insurance v. Lucille E. Morello outsourced its due diligence and was 

entitled to rescind the policy when the insured, the insured’s son, and the third-

party investor all lied to the insured’s contractor when asked to verify the financial 

circumstances indicated on the application.  645 F.3d 965, 967–68 (8th Cir. 2011). 

An insurer has a duty to its policyholders and stockholders to investigate 

upon receiving suspicious information.  Paulfrey v. Blue Chip Stamps, 197 Cal. 

Rptr. 501, 507 (1983).  In Paulfrey, the court held that “whether an insurer 

breached its duty to investigate continues to be a question of fact to be determined 

by the particular circumstances of each case.”  197 Cal. Rptr. at 505 (stating that an 

insurer can breach the implied covenant of good faith and fair dealing by failing to 

investigate).  However, “it may be a question of law where but one inference can be 
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drawn from the evidence.”  Id.; Loughan v. Harger-Haldeman, 7 Cal. Rptr. 581, 586 

(Cal. Dist. Ct. App. 1960). 

Guaranty Life had notice of suspicious information of such significance that it 

was required to investigate before issuing the Policy.  (See R. at 11).  Two e-mails 

sent between Guaranty Life underwriters before Guaranty Life issued the Policy 

read “A $1.2 billion cab driver? Game over” and “Have we looked at any third 

parties that may be driving the Hicks application?”  (R. at 11).  Guaranty Life had 

direct knowledge of facts that constituted notice, making this situation clearly 

distinguishable from that in Carton, where the court granted dismissal because the 

insurer did not have knowledge of any facts that could put it on notice, and that in 

North American Specialty Insurance, where disclosure of a reckless driving charge 

was not enough to put an insurer on notice that the insured’s driver license was 

suspended because the connection was too attenuated.  The case at hand is also 

distinguishable from Lucille E. Moreno, where the insured had no reason to believe 

that the application was untrue when hiring a contractor to verify the information 

and that contractor was mislead by the insured, the insured’s son, and the investor. 

Guaranty Life had actual knowledge that Mr. Hicks, on whose life it issued a  

$20-million life insurance, was a cab driver.  The situation at hand is directly 

parallel to the extraordinary situation in Chawla, where the insurer had notice of a 

brain tumor and a scar, and the court held that the circumstances should have 

made the insurer suspicious about the insured’s medical health.  Just like a scar 

and a brain tumor raise questions about the insured’s health representation, $1.2 
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billion in assets for a retired cab driver constitute an extraordinary situation and 

raises questions about the financial representation. 

Because Guaranty Life not only should have been—but actually was—

suspicious but consciously disregarded the red flags, it breached its duty to 

investigate, ratified the Policy by accepting premium payments for a period of over 

two years (waiting more than twice the time the insurer in Washington National), 

and waived its right to later rescind the Policy on the very facts it willingly 

disregarded when issuing the Policy and collecting payments but now wants to rely 

on when claiming its right to the premiums.  As the court pointed out in Loughan, 

“it may be a question of law where but one inference can be drawn from the 

evidence.” 

II. The District Court incorrectly ordered Guaranty Life to 
return the premium payments already made because the 
Policy was erroneously declared void ab initio.  

The rule has long been that an insurer is entitled to retain the premiums to 

the extent that the policy was in force.  Lovell v. St. Louis Mut. Life Ins. Co., 111 

U.S. 264, 274 (1884) (holding that insurer that canceled a policy was required to 

return the premiums paid plus interest but less an amount equal to the value of the 

protection provided until the point of cancellation).  For the policy to go into force, 

risk must attach to the insurer.  Perlman v. Prudential Ins. Co. of Am., 686 So. 2d 

1378, 1379 (Fla. Dist. Ct. App. 1997) (recognizing that insurer is entitled to the 

premium for the period the contract was in force). 
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Because the District Court erred in declaring the Policy void ab initio, the 

Policy still is in force, and Guaranty Life has been exposed to risk and is entitled to 

payments for that risk. 

A. But if the Policy is in fact void ab initio, Guaranty 
Life has provided no service and must return the 
premiums. 

Rescission is an equitable remedy with the purpose to undo the original 

transaction and restore the parties to their pre-transaction status.  TTSI 

Irrevocable Trust v. ReliaStar Life Ins. Co., 60 So. 3d 1148, 1150 (Fla. Dist. Ct. App. 

2011); Billian v. Mobil Corp., 710 So. 2d 984, 990 (Fla. Dist. Ct. App. 1998).  There 

is a distinct difference between cancellation and rescission of insurance policies. 

Glockel v. State Farm Mut. Auto. Ins. Co., 400 N.W.2d 250, 255 (Neb. 1987) 

(recognizing that cancellation of an insurance policy terminates the policy’s being in 

force as of the time the cancellation becomes effective, whereas rescission voids the 

contract ab initio).  An insurer is entitled to retain the premiums only to the extent 

that the policy was in force and the insurer took on a risk.  Lovell, 111 U.S. at 274; 

Perlman, 686 So. 2d at 1379. 

Because rescission is grounded in equity, an insurer may not seek to have a 

policy declared void ab initio and also retain the premiums obtained from the policy.  

Principal Life Ins. Co. v. Lawrence Rucker 2007 Ins. Trust, 774 F. Supp. 2d 674, 680 

(D. Del. 2011) (holding that “In an equitable action such as this, plaintiff may not 

have it both ways”).  If, for any reason, the policy is void ab initio, the insurer has 

run no risk: “When the risk has not been run, whether its not having been run was 
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owing to the fault, pleasure, or will of the insured, or to any other cause, the 

premium shall be returned.”  Farrow v. State Mut. Life Ins. Co., 96 S.E. 446, 447 

(Ga. Ct. App. 1918); Metro. Life Ins. Co. v. McCormick, 49 N.E. 44, 45-46 (Ind. 

1898); (both recognizing that when a policy is void ab initio, no services have been 

rendered by the insurer); PHL Variable Ins. Co. v. Sidney Nachowitz 2007 

Irrevocable Trust, Civ. No. 09-1923, 2010 WL 3893623, at *2 (D. Minn. Sept. 30, 

2010) (“Where a policy is rescinded because it was void at its inception, the insurer 

ran no risk and the entire premium is ‘unearned’”); see also 43 AM. JUR. 2D 

Insurance § 429 (2012) (even if a policy provision provides that all premiums paid 

are forfeited in case of a fraudulent application, an insurer seeking to rescind a life-

insurance policy upon “a ground which rendered it voidable from the beginning” 

cannot choose to enforce selected provisions of a void policy).  

Here, Guaranty Life is not asking to have the insurance Policy canceled.  

Guaranty Life is asking to have the Policy rescinded and declared void ab initio.  By 

asserting that no contract was ever entered into, Guaranty Life concedes that it 

never took on a risk.  Still, Guaranty Life requests to keep the $4,779,135 paid in 

premiums as if it actually provided a service.  (R. at 12–13).  Granting Guaranty 

Life’s request to retain payment under a contract that never existed would be 

anything but equitable. 
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B. Even if the Policy is rescinded on the basis of 
misrepresentation or fraud, Guaranty Life must return 
the premium payments. 

There are two policy-based approaches to premium retention following 

misrepresentation or fraud on part of the insured: (1) protecting consumers by 

discouraging insurers from taking advantage of the situation by waiting to bring 

suit in an attempt to retain as much premiums as possible and (2) protecting 

insurance companies by discouraging dishonest persons from trying to make big 

money on a fraudulently obtained policy with a money-back guarantee if the fraud 

is discovered.  Compare Sun Life Assurance Co. of Can. v. Berck, 719 F. Supp. 2d 

410, 418–19 (D. Del. 2010) (recognizing that dishonest insurers would try to cash 

out as late as possible), with Lucille E. Morello, 645 F.3d at 969–70, and Taylor v. 

Grand Lodge A.O.U.W. of Minn., 105 N.W. 408, 413 (Minn. 1905) (both recognizing 

that if the insured faces no risk of loss, the great potential gains may invite 

fraudulent applications). 

1. The purpose of declaring a policy void is to restore 
the parties to their previous positions.   

Under the first approach, when an insurer acts to rescind a policy on the 

grounds of material misrepresentation or fraud, the insurer must return the 

payments made under the policy because the purpose of rescission of an insurance 

policy is to restore the parties to their pre-policy positions.  Borden v. Paul Revere 

Life Ins. Co., 935 F.2d 370, 379 (1st Cir. 1991); Glandon, 412 P.2d at 119 (Wash. 

1966); see also 43 AM. JUR. 2D Insurance § 429 (2012) (stating that an insurance 
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company seeking to rescind a policy because of fraudulent statements in the 

application must return the premiums paid). 

Although fraud in procuring a policy may preclude the insured from 

maintaining an action for return of the premiums, an insurance company seeking 

rescission must tender the premiums and loses all rights thereof if the policy is 

declared void.  Commercial Life Ins. Co. v. Schroyer, 95 N.E. 1004, 1005 (Ind. 1911); 

Life & Cas. Ins. Co. v. Mitchell, 14 Tenn. App. 409, 420 (1931); 5 LEE R. RUSS & 

THOMAS F. SEGALLA, COUCH ON INSURANCE § 79:40 (3d ed. 2011).  Allowing the 

insurer to declare a policy void but still retain the premiums invites abuse from the 

insurers: “[I]f an insurance company could retain premiums while also obtaining 

rescission of a policy, it would have the undesirable effect of incentivizing insurance 

companies to bring rescission suits as late as possible, as they continue to collect 

premiums at no actual risk.”  Berck, 719 F. Supp. 2d at 418–19. 

Also under Georgia law is an insurer seeking to rescind a policy because of 

fraud required to return any premiums paid.  PHL Variable Ins. Co. v. Faye Keith 

Jolly Irrevocable Life Ins. Trust, 460 F. App'x 899, 902 (11th Cir. 2012); Corbitt v. 

Harris, 354 S.E.2d 637, 639 (Ga. Ct. App. 1987), overruled on other grounds by 

Lau’s Corp. v. Haskins, 405 S.E.2d 474 (Ga. 1991) (“[O]ne cannot in equity seek to 

rescind a contract . . . on the ground of fraud, and at the same time retain the 

benefits derived from that contract”).  In 2007, the U.S. Court of Appeals, Second 

Circuit, also decided to follow Glandon and Borden because “the nub of the issue is 

how best to return the parties to their pre-policy positions.”  Am. Home Assurance 
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Co. v. Masters' Ships Mgmt. S.A., 423 F. Supp. 2d 193, 228–29 (S.D.N.Y. 2006), 

aff'd, 489 F.3d 497 (2d Cir. 2007).  The court held that repayment of premiums is a 

condition precedent to rescission of an insurance policy on the basis of 

misrepresentation and ordered the insurer to return the premiums to the insured.  

Id. 

Guaranty Life argues that not only does it have the right to rescind the Policy 

and have it declared void ab initio, but also that it is entitled to keep the $4,779,135 

paid in premiums on the allegedly void Policy.  (R. at 9, 12–13).  This request does 

not fit with the theory that—even if the policy is void due to material 

misrepresentation on behalf of the insured—an insurer that wishes to rescind a 

policy must tender the premiums paid.  Guaranty Life knew before issuing the 

Policy that the insured was a cab driver and that the circumstances suggested a 

possibility of third-party involvement.  (See R. at 11).  Still, it decided to issue the 

Policy and waited more than two years to bring suit in an attempt to unjustly keep 

the $4,779,135 paid in premiums on the Policy.  (See R. at 12).  Guaranty Life knew 

that the application included questionable information, and Guaranty Life’s 

decision not to act on that knowledge, attempting to collect premiums at no actual 

risk, is the very kind of abusive behavior that the court in Berck attempted to 

protect customers from. 

2. Guaranty Life is unable to show fraud. 
 Under the second approach, if the insured fraudulently induces an insurer to 

issue an insurance policy, the insurer is not required to return the premiums paid 
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by the insured; but if the insured made a warranty in good faith, the court may 

require the return of the premiums as a condition to declare the policy void.  Taylor, 

105 N.W. at 413; Lucille E. Morello, 645 F.3d at 969–70.  This approach is firmly 

established in Minnesota law.  Taylor, 105 N.W. at 413; Lucille E. Morello, 645 F.3d 

at 970 (stating that “where the insurer is induced to enter into a contract for 

insurance by the actual fraud of the insured, the insurer is not required to return 

the premiums paid”).  In Lucille E. Morello, the insured misrepresented his age to 

procure the insurer to issue a life-insurance policy for which the insured was not 

qualified.  Id. at 969. 

To prevail in a fraudulent misrepresentation claim under Minnesota law, one 

must show that: 

(1) there was a false representation by a party of a past or existing 
material fact susceptible of knowledge; 

(2) made with knowledge of the falsity of the representation or 
made as of the party's own knowledge without knowing whether 
it was true or false; 

(3) with the intention to induce another to act in reliance thereon; 
(4) that the representation caused the other party to act in reliance 

thereon; and 
(5) that the party suffer[ed] pecuniary damage as a result of the 

reliance.  
 

Cox v. Mortg. Elec. Registration Sys., Inc., 685 F.3d 663, 672 (8th Cir. 2012) 

(emphasis added).  “Commissions, selection and issue costs” may not be set off 

against the premiums paid for a policy rescinded for fraud.  Perlman, 686 So. 2d at 

1381. 

First, Guaranty Life has failed to show fraud as required by the jurisdictions 

following the approach that focuses on protecting the insurers.  Even assuming that 
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the first four elements are satisfied—which is unlikely because Guaranty Life did 

not rely on the representation as it knew that Mr. Hicks was in fact a cab driver—

Guaranty Life has not alleged that it suffered any applicable damages from 

executing the insurance Policy.  As the court held in Perlman, costs such as 

commission do not apply; therefore, even if the Court decides to apply the policy 

framework designed to protect insurers, Guaranty Life is unable to satisfy the 

necessary test because it has not alleged any damage, and the only damage that can 

be inferred from the record is the commission that Guaranty Life paid Hightower. 

Mr. Hicks signed the application completely unaware of the 

misrepresentations and thus warranted in good faith to Guaranty Life that all 

information was true and correct, making this situation clearly distinguishable 

from that in Lucilla E. Morello, where the insured intentionally misstated facts 

when applying for insurance.  (See R. at 7, 10–11).  Further, the Policy may be 

issued for an excessive amount but, unlike the policy procured in Lucille E. Morello, 

it is not a policy the insured would have been disqualified from had the insured’s 

age not been misrepresented in the application.  The Policy did not tag the insurer 

with a risk it was unwilling to take.  As easy as it is to see how the risk increases 

for the insurer when an insured indicates an inaccurately low age, as hard it is to 

see the damage done to the insurer when the misrepresentation is financial as long 

as the premiums are paid. 

Second, as a policy matter, because Hightower received a commission from 

Guaranty Life, he was—at least to some extent—acting on behalf of Guaranty Life.  
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(R. at 8).  Even if he was part of an allegedly fraudulent scheme, it is an 

unreasonable stretch of the concept of equity to allow both the insurer and its agent 

to benefit financially to the detriment of a third party when both the agent and the 

insurer had knowledge of material misrepresentations.  Guaranty Life knew of 

possible grounds for rescission at the latest by February 8, 2007—as shown in an e-

mail between two Guaranty Life underwriters: “A $1.2 billion cab driver? Game 

over”—before even issuing the Policy, but waited until June 6, 2009, to file suit to 

rescind the Policy and retain the premiums paid.  (R. at 11–12).  Under these 

circumstances, it is hard to imagine that Guaranty Life is the kind of innocent 

insurer in need of protection from fraudulent customers that the courts in Taylor 

and Lucille E. Morello had in mind.  Because allowing Guaranty Life to succeed 

under this approach would not protect, but greatly enrich, an insurer that has 

suffered no damage, the better policy reasoning is to protect customers from 

insurers looking to maximize the financial benefits by waiting to bring suit. 

3. Guaranty Life has suffered no damages and paid 
no claim on the Policy. 

An insurer who suffers damages or expenses as a result of the insured’s fraud 

in the policy application is entitled to retain an equivalent amount of the premiums.  

Principal Life, 774 F. Supp. 2d at 680; see also, 45 C.J.S. Insurance § 840 (2012) (“If 

the company has sustained damages in consequence of the insured's fraud in 

inducing it to issue a policy, it is entitled to offset them against the premium 

received from the insured, and, therefore, may rescind without restoring the entire 

premium”).  In Principal Life, the court held that “although plaintiff may properly 
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seek damages for expenses incurred as a result of defendant's alleged behavior, [we 

dismiss] plaintiff's claim seeking retainment of premiums in light of the fact that it 

also seeks to rescind the . . . Policy.”  774 F. Supp. 2d at 681.  An insurer may not 

offset against the premiums paid costs for “commissions, selection and issue” for a 

policy rescinded for fraud.  Perlman, 686 So. 2d at 1381. 

An insurer who has actually paid a claim to an insured under a policy that 

later is declared void ab initio is not required to return the premiums to the insured 

to the extent that the amount paid to the insured under a claim exceeds the amount 

received in premiums.  Borden, 935 F.2d at 379; Am. Standard Ins. Co. v. Durham, 

403 N.E.2d 879, 881 (Ind. Ct. App. 1980); Mincho v. Banker’s Life Ins. Co. of N.Y., 

113 N.Y.S. 346, 348 (1908).  In Borden, the insured misrepresented the physical 

nature of his work and received $65,000 in benefits while only paying $1,500 in 

premiums, and the insurer was thus entitled to offset the premiums in its claim for 

damages.  935 F.2d at 379–80. 

Guaranty Life does not claim that it has suffered any damages as a result of 

the alleged fraud.  Like the insurer in Principal Life, Guaranty Life may seek 

damages caused by the representations made by the insured, but because it seeks to 

declare the Policy void, it has no ground on which to request to retain the premiums 

paid.  Like the insurer in Perlman, Guaranty Life may not seek to recover expenses 

related to “commissions, selection and issue,” a conclusion supported by the fact 

that Guaranty Life has claimed no such damages despite paying Hightower a 

commission on the Policy.  (See R. at 8). 
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Guaranty Life has not paid any claim on the Policy.  Unlike the insurer in 

Borden, who the court allowed to retain the premiums to the extent that they offset 

the amount the insurer had paid in claims by the insured, Guaranty Life has not 

paid or considered, and even less received, a claim on the Policy. 

 

CONCLUSION 

The District Court erred in declaring the Policy void ab initio because the 

undisputed facts show that both Mr. Hicks and Sydney had an insurable interest at 

the time the Policy went in to effect.  Therefore, the District Court also erred in 

ordering Guaranty Life to return the premiums.  But, if the Policy is in fact declared 

void ab initio, Guaranty Life must return the premiums paid.  Accordingly, 

Petitioner respectfully asks this Court to reverse the District Court’s ruling on the 

first issue and declare the Policy valid as a matter of law or, alternatively, affirm 

the District Court’s ruling on the second issue and order Guaranty Life to return 

the premiums paid. 
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