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i 

QUESTIONS PRESENTED 
 
 

I. Under New Tejas’ insurance laws, is a trust’s procurement of a life insurance 

policy void for lack of insurable interest when the trust purchased and 

subsequently transferred the life insurance policy to a secondary market 

buyer absent any contact with the secondary market buyer until after the 

policy’s effective date? 

   

II. In the instance that a life insurance policy is declared void for lack of 

insurable interest based on an insured’s misrepresentations, is it proper for 

an insurance company to retain the premiums paid, where the insurance 

company was aware of the misrepresentations before issuing the policy, and 

where an innocent third party paid the premiums?  
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OPINIONS BELOW 
 
 The United States District Court of New Tejas’ opinion is unreported.  The 

District Court issued its opinion on December 14, 2011.  The District Court granted 

Guaranty Life Insurance Company’s Motion for Summary Judgment in part 

declaring the Policy void ab initio.  The District Court denied Guaranty Life 

Insurance Company’s Motion for Summary Judgment in part requiring Guaranty 

Life Insurance Company return the premiums.  The District Court’s opinion is set 

forth on pages 1-15 of the record (“R. at USCA ____”).   

 
STATEMENT OF JURISDICTION 

 
 The District Court entered its judgment on December 14, 2011.  R. at USCA 

15.  The Court of Appeals for the Fourteenth Circuit has jurisdiction over this 

matter pursuant to 28 U.S.C. 1295(1) (2012).   

 
CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

 
 The relevant statutory provisions of New Tejas’ insurance laws are N. Tej. § 

1407 – Incontestability, N. Tej. § 1408 – Rescission, N. Tej. § 1409 – Insurable 

Interest, and N. Tej. § 1409 – Insurable Interest (Amended August 28, 2009).  The 

foregoing statutory provisions are reproduced in the Appendix.   
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STATEMENT OF THE CASE 

Don Juan And Sydney Hicks 
 
 Don Juan Hicks (“Mr. Hicks”) is a seventy-two year old retired cab driver.  R. 

at USCA 11.  His income consists primarily of social security checks.  R. at USCA 

11. He resides in a low-rent apartment in New Tejas.  R. at USCA 11.  

 Mr. Hicks’ son, Sydney Hicks (“Sydney”) is also an individual with relatively 

modest means.  R. at USCA 11.  Sydney is an engineer at a local petrochemical 

plant in New Tejas, earning $60,000 per year.  R. at USCA 11.  He also resides in 

New Tejas, in a $150,000 suburban home.  R. at USCA 11.  Aside from his home, 

Sydney’s only other major asset is his 401k plan, valued at $19,000.  R. at USCA 11.  

Life Insurance Agent Solicits The Hicks 
 
 On January 4, 2007, Reggie Hightower (“Hightower”), an insurance agent for 

Top Gun – Executive Insurance Agency, contacted Sydney to discuss estate 

planning for his father.  R. at USCA 7, 10.  Hightower also suggested that Sydney 

discuss the virtues of life insurance with his father, and he sent an application and 

Statement of Client Intent (“SOCI”) form to Sydney.   R. at USCA 10.   

 Sydney discussed life insurance with his father, and, on January 10, 2007, 

Mr. Hicks agreed to purchase a $500,000 life insurance policy on the condition that 

his son would pay the premiums.  R. at USCA 10.  Sydney, in an email dated 

January 11, 2007, told his father “Don’t worry about the premium payments.  I will 

take care of them.  An insurance agent will be in touch and send you some forms to 

sign.”  R at USCA 10.  That same day, Sydney emailed an executed application and 
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SOCI form to Hightower, but he could not recall whether the documents were blank 

when he signed them or whether Hightower had already filled in the relevant 

information.  R. at USCA 11.  Sydney also could not recall whether he discussed the 

policy’s face value with Hightower.  R. at USCA 10.  Meanwhile, on January 11, 

2007, Hightower emailed Timmy Chung, Vice President of Business Development at 

Presidential Holdings, LLC (“Presidential”), stating that he “talked to Sydney 

Hicks, and we should be able to flip his old man’s policy for 3% of the face value of 

the policy.  Confirmed $20 million for the face value.”  R. at USCA 10.   

The Application Process 
 

On February 5, 2007, the Hicks Irrevocable Life Insurance Trust (the “Trust”) 

was created in order to hold Mr. Hicks’ life insurance policy, naming Sydney as the 

sole beneficiary, Mr. Hicks as the grantor, and attorney Bryan Jones as the Trustee.  

R. at USCA 7.  On February 6, 2007, Hightower submitted a written insurance 

application (“Application”) to Guaranty Life (“Guaranty”), seeking the issuance of 

an insurance policy with a face value of $20 million insuring the life of Mr. Hicks.  

R. at USCA 7.  Mr. Hicks later testified that he was not aware that a trust had been 

created naming him as grantor or that his life insurance policy was valued at $20 

million.  R. at USCA 10.  The Application represented that Mr. Hicks was a 

seventy-two year old, self employed entrepreneur, with a net worth of $1.2 billion 

and an annual earned income of $8.5 million, who lived on oceanfront property in 

New Tejas.  R. at USCA 7.   
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Additionally, on February 6, 2007, Hightower submitted a SOCI form to 

Guaranty, executed by the Trust and Mr. Hicks.  R. at USCA 7.  The SOCI form 

represented that none of the first year or subsequent premiums for the policy would 

“be borrowed by the proposed owner or proposed insured or by any other individual, 

trust, partnership, corporation or similar or elated entity, including by a policy 

beneficiary or trust beneficiary,” and that the policy was “not being purchased in 

connection with any formal or informal program under which the proposed owner or 

proposed insured have been advised of the opportunity to transfer the policy to a 

third party within five years of its issuance.”  R. at USCA 7. 

After receiving the Application and SOCI, Guaranty began its independent 

underwriting process.  R. at USCA 7.  As part of Guaranty’s underwriting process, 

Guaranty conducted a medical examination of Mr. Hicks on February 8, 2007.  R. at 

USCA 7.  Guaranty’s Chief Underwriter testified that Guaranty would not have 

issued the Policy had it known about the misrepresentations in the Application, 

SOCI, and later executed Policy Acceptance Form.  R. at USCA 12.  However, Carl 

Strum and Ted Fink, two Guaranty underwriters, discussed the circumstances 

surrounding the Application before Guaranty issued the Policy.  R. at USCA 11. 

One email, dated February 8, 2007, from Carl Strum to Ted Fink stated: “A $1.2 

billion cab driver? Game over.”  R. at USCA 11.  One week later, on February 15, 

2007, Ted Fink responded to Carl Strum: “Have we looked at any third parties that 

may be driving the Hicks application?”  R. at USCA 11.  While Mr. Fink and Mr. 

Strum could not remember any information related to these emails, no evidence 
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exists to suggest that Guaranty took any action in response to Mr. Fink and Mr. 

Strum’s observations.  R. at USCA 11.   

Guaranty Issues The Policy 
 
 On February 16, 2007, Guaranty issued Policy No. UT8675309 (the “Policy”) 

to the Trust, with a planned first year premium of $955,827 and a face value of $20 

million.  R. at USCA 7-8.  The Policy named the Trust as the owner and sole 

beneficiary.  R. at USCA 8.  Following issuance of the Policy, Guaranty paid 

Hightower a total of $1.4 million in commissions related to the sale of the Policy.   

R. at USCA 8.   

On March 5, 2007, Guaranty delivered the Policy and a Policy Acceptance 

Form to the Trust, which Hightower returned to Guaranty fully executed the same 

day.  R. at USCA 8.  Guaranty’s Chief Underwriter testified that Guaranty does not 

consider life insurance policies “in force” until it receives an executed Policy 

Acceptance Form.  R. at USCA 8.  Also on March 5, 2007, Sydney submitted the 

first 3-month Policy premium payment of $238,956.75 to Guaranty.  R. at USCA 8.  

Sydney later testified that Hightower arranged to reimburse him for the initial 

premium payment because Sydney could not afford premium payments on the 

Policy.  R. at USCA 11.  Sydney further testified that he never would have 

purchased the Policy if Hightower did not agree to immediately reimburse his 

premium payments.  R. at USCA 11.  

Two days after the Policy was in force, Sydney transferred 100% of the 

beneficial interest in the Policy to Presidential through a Beneficial Interest 
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Transfer Agreement (“BITA”).   R. at USCA 8.  While he does not remember when 

Hightower sent him the forms, Sydney executed the BITA on March 7, 2007.  R. at 

USCA 8.  In executing the BITA, Sydney affirmed: 

I hereby affirm and represent that (1) at no time prior to the issuance of the 
Policy to the Trust did Presidential solicit me, directly or indirectly, to obtain 
the Policy for the specific purpose of transferring the Beneficial Interest in 
the Trust to Presidential, and Presidential did not participate in any way 
with the decision to obtain the Policy or the procurement of the Policy by the 
Trust, (2) I did not become aware of Presidential through any sort of general 
advertisement or marketing, (3) Prior to issuance of the Policy to the Trust, I 
did not communicate (directly or indirectly) with Presidential or its 
employees or agents, and the identity of the Purchaser and its activities was 
unknown to me, and (4) I did not receive any form of inducement or 
consideration from Presidential or its agents in connection with the issuance 
of the Policy to the Trust, nor was I provided any documents in connection 
with the sale of the Beneficial Interest to the Purchaser prior to issuance. 

 
R. at USCA 8.  In exchange for the executed BITA, Presidential provided Sydney 

with the first 3-month premium payment and 3% of the face value of the Policy, 

which amounted to $838,956.75.  R. at USCA 9.  Mr. Hicks testified during 

litigation that he was not aware that Sydney no longer carried beneficial rights to 

the Policy.  R. at USCA 10-11.  Also on March 7, 2007, Trustee Bryan Jones 

resigned and appointed Frank Kipp as the successor Trustee.  R. at USCA 9. 

To date, Guaranty Life received $4,779,135 in premiums on the Policy as a 

result of a premium payment made by Presidential to Guaranty Life annually on 

March 5.  R. at USCA 12-13.  Discovery ultimately revealed that Presidential 

funded all premium payments made by the Trust for the Policy.  R. at USCA 12-13. 
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Guaranty Rejects The Transfer 

 On October 21, 2008, nineteen months after the Policy went into effect, 

Presidential submitted a Designation of Owner and Designation of Beneficiary form 

to Guaranty stating that Sydney previously sold all beneficial interest in the Policy 

to Presidential.  R. at USCA 9.  Presidential sought Guaranty’s affirmation that 

ownership and beneficial interest in the Policy vested in Presidential.  R. at USCA 

9.   

 On November 19, 2008, Guaranty notified the Trust that it needed to analyze 

whether the previously undisclosed sale of beneficial interest raised any questions 

related to the issuance of the Policy.  R. at USCA 9.  The Trust responded, on 

December 8, 2008, stating that, pursuant to Sections 17 and 18 of the Policy, the 

Trust maintained a contractual right to change the ownership and beneficiary of the 

Policy.  R. at USCA 9.  The Trust further stated that Guaranty’s failure to 

acknowledge in writing the validity and enforceability of the Policy would result in 

a lawsuit to recover damages.  R. at USCA 9. 

 On December 22, 2008, Guaranty, rather than process Presidential’s request, 

demanded production of eighteen categories of documents and information 

purporting to “confirm the accuracy” of representations that Guaranty relied on 

during its underwriting process.  R. at USCA 9.  The December 22 letter also 

threatened to seek rescission of the Policy if the information was not provided by 

January 5, 2009.  R. at USCA 9.   Presidential and the Trust (the “Investors”) 
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responded to Guaranty’s letter on January 5, 2009, by filing their lawsuit.  R. at 

USCA 9.   

Procedural History 

 After the Investors filed their suit on January 5, 2009, Guaranty filed its 

Counterclaim on June 6, 2009, seeking a declaration that the Policy is void for lack 

of insurable interest and seeking to retain the premiums paid under the Policy.  R. 

at USCA 13.  On May 12, 2011, Guaranty filed a Motion for Summary Judgment for 

rescission and to retain the premiums paid on the Policy to date.  R. at USCA 13.  

On December 14, 2011, the District Court issued its opinion, granting Guaranty’s 

Motion for Summary Judgment in part and denying it in part.  R. at USCA 14.  The 

District Court found the Policy void ab initio and held that Guaranty must return 

all premiums paid to the Investors.  R. at USCA 14-15.  Both parties appealed the 

District Court’s decision.  E-mail from Jennifer W. Floyd, Clerk, Fourteenth Circuit, 

to Judicial Panel No. 35 (Oct. 8, 2012) (on file with Court of Appeals).  

 
SUMMARY OF THE ARGUMENT 

 
 The Trust’s purchase of the Policy complied with New Tejas’ insurable 

interest law because the Trust had an insurable interest in Mr. Hicks’ life on the 

Policy’s effective date.  Because an insurable interest in an insured’s life only needs 

to exist at a life insurance policy’s inception, the Trust’s transfer of the Policy to 

Presidential was valid.  Moreover, there is no evidence that the Investors engaged 

in a preconceived sales agreement as a gamble on Mr. Hicks’ life.  To apply the 
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District Court of New Tejas’ finding that the Policy was void ab initio overextends 

New Tejas law and reaches beyond the record for unfounded facts.   

Should this Court affirm the District Court’s holding below and find that the 

Policy is void ab initio, this Court should also affirm the District Court’s holding 

that Guaranty must return all unearned premiums, with interest, to the Investors.  

When a court holds a policy void ab initio, rescission is the appropriate remedy.  In 

the event of a material misrepresentation, New Tejas law requires rescission from 

the point the misrepresentation was made.  The equitable purpose of rescission is to 

return all parties with an interest in the underlying contract, including third 

parties, to the position they were in prior to entering into the contract.  

Here, Presidential, an innocent third party, made all premium payments.  No 

evidence suggests that Presidential had any knowledge of or involvement with 

underwriting the Policy.  Presidential only agreed to finance the Policy after 

Guaranty had approved it.  Thus, refunding the unearned premiums to Presidential 

would not reward any wrongdoing involved in procuring the Policy.  Moreover, 

Guaranty was in a better position to discover the misrepresentations because it was 

responsible for issuing the Policy and investigating the representations in the 

Application.  Guaranty’s agents failed to investigate suspected fraud.  Reversing the 

District Court would create a perverse incentive for insurers to maintain lax 

underwriting procedures knowing that, if a policy is rescinded, insurers will retain 

the unearned premiums received. 
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STANDARD OF REVIEW 
 

This Court must review the grant of summary judgment de novo and affirm 

only if the record, viewed in the light most favorable to the nonmoving party, shows 

there is no genuine issue of material fact and that the moving party is entitled to 

judgment as a matter of law.  Fed. R. Civ.P. 56(c); see Anderson v. Liberty Lobby, 

Inc., 477 U.S. 242, 247 (1986); Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).  

Reversal is required if the district court improperly determined any genuine issue of 

material fact or erred in holding that one party was entitled to judgment as a 

matter of law.  Intellicall, Inc. v. Phonometrics, Inc., 952 F.2d 1384, 1387 (Fed. Cir. 

1992).   

ARGUMENT 

I. THIS COURT SHOULD FIND THAT THE POLICY IS VALID BECAUSE 
THE TRUST PROCURED AND TRANSFERRED THE POLICY IN 
ACCORDANCE WITH NEW TEJAS’ INSURANCE LAWS.  

 
 This Court should reverse the District Court and find that the Policy is valid 

because the Hicks Irrevocable Life Insurance Trust (the “Trust”) procured the Policy 

in accordance with New Tejas’ insurable interest requirements.  Further, this Court 

should find that the Trust complied with New Tejas’ insurance laws in transferring 

the Policy to Presidential Holdings, LLC (“Presidential”).      
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A. The Trust’s Procurement Of The Policy Is Valid Because It Met All New 
Tejas’ Insurable Interest Requirements.      
 

 The Trust will show that it procured the Policy in accordance with New Tejas’ 

insurable interest requirements and that it properly transferred the Policy to 

Presidential within its rights as Policy owner.1  

 This Court should reverse the District Court and find that the Policy is valid 

because: 1) all parties involved in the Policy’s purchase had an insurable interest; 

and 2) the Trust had no intent to gamble on Don Juan Hicks’ (“Mr. Hicks”) life when 

it procured the Policy. 

1. The Trust Had An Insurable Interest In Mr. Hicks’ Life.   
 

a. An Insurable Interest Existed Under The 2007 New Tejas 
Statute. 

 
 New Tejas applies various laws governing insurance policies.  Specifically, 

New Tejas’ insurable interest statute states that “an insurable interest shall be 

required to exist at the time the contract of life or disability insurance becomes 

effective.”  N. Tej. § 1409(c) (2007).  Generally, an insurable interest is an interest in 

the continued life of the insured.  Warnock v. Davis, 104 U.S. 775, 779 (1881); 

Grigsby v. Russell, 222 U.S. 149, 155 (1911).  The New Tejas statute further defines 

insurable interest as “an interest based upon a reasonable expectation of pecuniary 

advantage through the continued life, health, or bodily safety of another person.”  § 

1409(a).   

                                                
1 This Court should note that New Tejas enforces an “Incontestability” statute limiting an insurance policy challenge 
two years after its issuance.  See N. Tej. § 1407 (2007).  However, the Policy’s contestability is not at issue in this 
matter because the parties do not contest Guaranty’s ability to challenge the Policy’s validity.  See E-mail from 
Jennifer W. Floyd, Clerk, Fourteenth Circuit, to Judicial Panel No. 35 (Oct. 8, 2012) (on file with Court of Appeals).  
Therefore, as a threshold issue, this Court is not required to analyze Guaranty’s challenge on contestability grounds.    
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 Various individuals and entities can have an insurable interest in an 

insured’s life.  The insured has an insurable interest in his or her life.  See § 

1409(a); see also First Penn-Pac. Life Ins. Co. v. Evans, 313 F. App’x 633, 636 (4th 

Cir. 2009) (reviewing an individual’s purchase of various insurance policies on his 

own life under a similar Arizona statute).  Also, the insured’s immediate family and 

close extended family have an insurable interest in the insured’s life.  See § 1409(a) 

(stating that a person with “a substantial interest engendered by love and affection 

in the case of individuals closely related by blood or law” have an insurable 

interest); see also Lincoln Nat. Life Ins. Co. v. Gordon R.A. Fishman Irrevocable 

Life Trust, 638 F. Supp. 2d 1170, 1178 (C.D. Cal. 2009) (affirming that the insured’s 

sons as life insurance beneficiaries had an insurable interest in their father’s life). 

Additionally, it is well settled that a trust has an insurable interest in the life of its 

settlor.  See Gordon, 638 F. Supp. 2d at 1178.   

 This Court should find that the Trust had an insurable interest in Mr. Hicks’ 

life when it procured the Policy.  Here, the Trust was formed on February 5, 2007.  

R at USCA 7.  The Trust named Mr. Hicks as settlor, Sydney Hicks (“Sydney”) as 

sole beneficiary, and attorney Bryan Jones as Trustee.  R. at USCA 7.  On February 

6, 2007, the Trust applied for a life insurance policy insuring Mr. Hicks’ life.  R. at 

USCA 7, 17.  Guaranty Life (“Guaranty”) issued the Policy on February 16, 2007, 

naming the Trust as owner and sole beneficiary with Mr. Hicks as the insured.  R. 

at USCA 8, 19.  On March 5, 2007, Guaranty delivered the Policy and the Policy 

Acceptance Form to the Trust, which put the Policy in force.  R. at USCA 8, 25. 
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 Because the Trust procured the Policy and was the sole beneficiary, only the 

Trust needs to have an insurable interest in Mr. Hicks’ life.  Here, the Trust had an 

insurable interest in Mr. Hicks’ life.  See Gordon, F. Supp. 2d at 1178 (setting forth 

the well established policy that a trust has an insurable interest in the life of its 

settlor).  Even though the Trust needs to show only it had an insurable interest at 

the Policy’s effective date, Mr. Hicks and his son also had an insurable interest.  See 

§ 1409(a).  Mr. Hicks has an insurable interest in his life, and Sydney has an 

insurable interest in his father’s life.  See § 1409(a); see also Evans, 313 F. App’x at 

636; Gordon, 638 F. Supp. 2d at 1178.  Therefore, throughout the Policy’s 

application and issuance period, all parties involved in obtaining the Policy had an 

insurable interest.   

b. An Insurable Interest Existed Under The 2009 New Tejas 
Statute. 

 
 The New Tejas legislature amended the state’s insurable interest statute on 

August 28, 2009.  R. at USCA 6.  Because the amended statute explicitly states that 

it is not applied retroactively, it does not apply to this matter.  See N. Tej § 1409(g) 

(2009) (emphasis added).  

 The amended statute prohibits the use of trusts and special purpose entities 

to circumvent the insurable interest requirement.  See § 1409(d)-(e).  The New Tejas 

statute states that the entities must not apply or obtain insurance policies “where 

one or more beneficiaries of those trusts or special purpose entities do not have an 

insurable interest in the life of the insured.” § 1409(d).  Thus, a trust must not 

procure an insurance policy to conceal a beneficiary lacking an insurable interest.   
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 This Court should note that applying the amended statutes would not affect 

the outcome of this matter because Sydney is the Trust’s sole beneficiary.  Here, the 

Trust did not violate the amended New Tejas insurable interest statute because 

Sydney had an insurable interest in his father’s life.  The amended statute strictly 

prohibits an individual without an insurable interest from being the beneficiary of a 

trust, not the beneficiary of an insurance policy in trust.  See § 1409(d).  Therefore, 

the Trust is in strict compliance with New Tejas’ insurable interest statute, as 

amended.   

2. The Trust’s Policy Transfer Is Valid Because New Tejas’ Insurable 
Interest Statute Does Not Require An Insurable Interest Throughout A 
Policy’s Life. 

 
 Because New Tejas only requires an insurable interest at an insurance 

policy’s inception, the Trust’s Policy transfer complied with New Tejas’ insurable 

interest requirements. 

 This Court should find that the Policy transfer is valid because it complied 

with New Tejas’ insurable interest statute.  New Tejas requires that an individual 

hold an insurable interest in the insured’s life.  N. Tej. § 1409(c) (2007).  However, a 

policy owner can sell the policy any time after the policy’s effective date to a party 

without an insurable interest.  Id.  Here, Guaranty issued the Policy to the Trust as 

owner and sole beneficiary effective on March 5, 2007.  R. at USCA 8.  On October 

21, 2008, Presidential attempted to effectuate the Policy transfer from the Trust to 

Presidential.  R. at USCA 9.  Because the Trust held an insurable interest in Mr. 
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Hicks’ life upon issuance, the attempted Policy transfer to Presidential after the 

Policy’s effective date was valid.   

3. The Trust Procured The Policy In Good Faith. 
 

 A life insurance policy purchase must occur in good faith.  It is well settled 

that an individual cannot procure a life insurance policy in furtherance of a 

wagering contract on an insured’s life.  See Conn. Mut. Life Ins. Co. v. Schaefer, 94 

U.S. 457, 460 (1876); see also Grigsby, 22 U.S. at 156; Sun Life Assur. Co. of Canada 

v. Paulson, CIV.07-3877(DSD/JJG), 2008 WL 451054 at *2 (D. Minn. Feb. 15, 2008).  

A wagering contract exists if a policy purchaser had no interest in the insured’s life 

upon the execution of the policy and only had an interest in the insured’s death.  

See Schaefer, 94 U.S. at 460 (emphasis added).  Courts look to a purchaser’s intent 

to determine if he or she purchased the policy in good faith or as part of a wagering 

contract.  44 Am. Jur. 2d Insurance § 1001; accord Finnie v. Walker, 257 F. 698, 700 

(2d Cir. 1919); Fitzgerald v. Rawlings Implement Co., 79 A. 915, 916 (Md. 1911).  A 

purchaser’s intent is predominantly assessed by whether he or she preconceived an 

agreement to sell the life insurance policy prior to its issuance.  See 44 Am. Jur. 2d 

Insurance § 1001; Paulson, 2008 WL 451051 at *2; Pruco Life Ins. Co. v. Brasner, 

10-80804-CIV-COHN, 2011 WL 134056 at *4 (S.D. Fla. Jan. 7, 2011). 

 Because there is no evidence establishing that the Trust acted in bad faith 

when it purchased the Policy, this Court should find that the Trust’s purchase of the 

Policy was legitimate.   
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a. This Case Is Distinguishable From Brasner Because No Evidence 
Shows A Preconceived Sale Between The Trust And Presidential. 

 
 The District Court erred when it determined that the holding in Brasner 

applied to this matter because no evidence in the record suggests that the Trust 

arranged the Policy’s transfer to Presidential before the Policy’s issuance.  In 

Brasner, a life insurance company alleged that a life insurance producer, and 

potentially other parties, consulted with a client about obtaining a life insurance 

policy.  Brasner, 2011 WL 134056 at *1.  The insurance company contended that the 

life insurance producer planned the client’s life insurance policy transfer in the 

secondary market prior to policy issuance.  Id.  Following the initial consultation, 

the client obtained a $10 million life insurance policy based on purported 

misrepresentations and transferred the policy in the secondary market.  Id. at *2.  

The insurance company asserted that it would not have issued the policy if it was 

aware of the misrepresentations and planned transfer.  Id.  The Brasner court held 

that the insurance company stated a proper claim and denied the secondary market 

buyer’s motion to dismiss.  Id. at *4.  The court found that the insurance company 

made a valid claim because the insurance producer and client’s plan to transfer the 

life insurance policy was not made in good faith and circumvented the prohibition 

against wagering contracts.  Id. at *3.  The court reasoned that the good faith 

requirement was destroyed because of the previous agreement to transfer the 

policy.  Id. at *4. 

 Contrarily, Guaranty has not presented any evidence establishing a 

preconceived agreement to sell the Policy prior to its issuance.  The record contains 
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no evidence showing any agreement between Bryan Jones, the Trust’s original 

trustee, and Presidential to sell the Policy prior to its issuance.  The only relevant 

facts in finding a preconceived agreement are the Trust’s interactions with 

Presidential because only the Policy owner could sell the Policy.   

 In addition to Guaranty’s failure to show a preconceived agreement between 

the Trust and Presidential, Guaranty has set forth no facts showing an agreement 

to sell the Policy between Mr. Hicks and Presidential or Sydney and Presidential.  

The record contains no facts showing any contact between Mr. Hicks and 

Presidential.  Further, Sydney acknowledged he had no contact with Presidential 

prior to the Policy’s issuance.  R. at USCA 8.  Moreover, the only indication of any 

agreement regarding the Policy’s issuance is Sydney’s testimony that “he never 

would have purchased the Policy if Reggie Hightower did not agree to immediately 

reimburse his premium payments.”  R. at USCA 12.         

 The District Court erred in its application of Brasner because there are no 

facts in the record indicating that there was an agreement between the Trust and 

Presidential to sell the Policy prior to its issuance.  In Brasner, an insurance 

company alleged that a life insurance producer, potentially with other parties, 

solicited business from a client.  Brasner, 2011 WL 134056 at *1.  The life insurance 

company further alleged that the life insurance producer, the potential other 

parties, and the client discussed a plan to sell the policy once the insurance 

company issued it.  Id. at *2.  Here, there is no indication that the Trust, Mr. Hicks, 

or Sydney had any knowledge Presidential even existed prior to the Policy’s 
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issuance.  Rather, Sydney affirmed that he had no contact with Presidential prior to 

the Policy’s procurement.  R. at USCA 8.  The Brasner court ruled based on the 

insurance company’s pleadings, and the court found that the client procured the 

policy with intent to sell the policy prior to its issuance.  Id. at *3.  In Brasner, the 

court allowed the life insurance company to continue its case because if discovery 

proved its allegations then an impermissible wagering contract existed.  In the case 

at bar, the parties participated in discovery and there is no indication the parties 

colluded in the Policy’s transfer.   

b. Gordon Establishes That The Trust’s Policy Transfer Was 
Legitimate Because No Evidence Shows A Preconceived Sale 
Between The Trust And Presidential.        

 
 The District Court erred in its rejection Gordon because the evidence only 

establishes that Sydney participated in a valid financing agreement with 

Hightower, not a transfer agreement with Presidential, prior to the Policy’s 

issuance.  In Gordon, a doctor met with a life insurance salesman to inquire about 

obtaining additional life insurance policies.  Gordon, 638 F. Supp. 2d at 1173.  The 

doctor created a trust and empowered his son as trustee to purchase life insurance 

policies and borrow funds to finance the policies.  Id. at 1174.  The son applied for 

insurance policies with an insurance company, and the trust funded the purchase of 

the policies through a financing agency.  Id. at 1175.  The court held that there was 

an insurable interest in the policies at their inception.  Id. at 1178.  The court found 

that the statutory requirements for an insurable interest were met.  Id.  The court 

rejected the insurance company’s assertion that the insurance contracts were 
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procured as part of a “larger scheme.”  Id.  Rather, the court reasoned that the 

doctor, his son, and the trust all had insurable interests in the policies upon 

issuance, as required by statute.  Id.  The court stated that the trust’s financing and 

intent to sell the policies in the future were immaterial.  Id. at 1179.     

 The District Court erred by failing to apply Gordon because the evidence 

shows that Sydney and the Trust intended to transfer the Policy after its issuance.  

In Gordon, a doctor established a trust to purchase life insurance policies.  Id. at 

1174.  The trust procured insurance policies with a financing agency’s loans and 

intended to sell the policies upon the loan’s call date.  Id. at 1175-76.  Here, there is 

no evidence that the Trust interacted with Presidential prior to the Policy’s effective 

date.  Further, Sydney affirmed he had no contact with Presidential prior to the 

Policy’s issuance.  R. at USCA 8.  Sydney’s only statement related to his intention 

was that “he never would have purchased the Policy if Reggie Hightower did not 

agree to immediately reimburse his premium payments.”  R. at USCA 12.  The 

Gordon court held that the insurable interest requirements were met.  Id. at 1178.  

The doctor and trust’s contact with the financing agency did not invalidate the 

insurable interest because there was no preconceived agreement to sell the policies.  

Id. (emphasis added).  Similarly, Sydney and the Trust had no preconceived 

agreement to sell the Policy.  Sydney permissibly transferred his beneficial interest 

in the Policy to Presidential after the Policy’s issuance.  R. at USCA 8.  Sydney’s 

statement about premium reimbursement evidences a financing agreement, ruled 



	  
	  

20 

permissible in Gordon, not a premeditated plan to sell the Policy prior to its 

issuance.   

c. The Proximity Of The Issuance Date and Transfer Date Is 
Immaterial.   

 
 There is no restriction on policy transfers, regardless of timing.  An insurable 

interest must exist at the policy’s effective date, but need not exist at any time after 

issuance.  See N. Tej. § 1409(c) (2007).  On March 5, 2007, the Policy became 

effective.  R. at USCA 8.  On March 7, 2007, Sydney transferred his beneficial 

interest to Presidential.  R. at USCA 8.  On October 21, 2008, Presidential and the 

Trust attempted to effectuate the Policy’s transfer.  R. at USCA 9.  Courts have 

upheld policy transfers regardless of the close proximity between policy issuance 

and policy transfer.  See Midland Nat. Bank of Minneapolis v. Dakota Life Ins. Co., 

277 U.S. 346 (1928) (permitting a policy transfer two months after issuance because 

no facts showed illegal activity in policy procurement); Bankers' Reserve Life Co. v. 

Matthews, 39 F.2d 528 (8th Cir. 1930) (upholding a farmer’s transfer of two 

insurance policies to his niece within one month after issuance because the evidence 

showed the policies were not purchased as wagering contracts); Anderson v. Aetna 

Life Ins. Co., 188 N.W. 883 (Iowa 1922) (allowing a policy transfer three weeks after 

issuance because the facts showed a doctor purchased the policy in good faith and of 

his own volition). 

Therefore, the District Court erred in finding the Policy void ab initio because 

the Trust complied with New Tejas’ insurable interest requirements and 

legitimately transferred the Policy after its issuance.   
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B. Because Life Insurance Policies Are A Form Of Property, This Court Should 
Uphold Validly Formed Policies To Promote The Legitimate Secondary 
Market.  

 
 Guaranty denied the Trust its ability to transfer the Policy in a well-

established, legal secondary market.  The Trust will show that 1) New Tejas 

acknowledges and approves of the life insurance secondary market; 2) the secondary 

market serves a valid purpose.   

1. Denying The Trust’s Transfer Would Force The Trust To Forfeit Its 
Rights Under New Tejas’ Insurable Interest Statute. 

 
 Because New Tejas limits the insurable interest requirement to an insurance 

policy’s issuance, New Tejas allows insurance policy sales in the secondary market.  

New Tejas requires an insurable interest on an insurance policy’s effective date, but 

an insurable interest “need not exist at the time the loss occurs.”  § 1409(c).  

Furthermore, an insured individual may transfer an insurance policy to “whomever 

he or she pleases, regardless of whether the beneficiary designated has an insurable 

interest.”  § 1409(b).  Once a legitimate purpose and insurable interest are 

established, an insurance policy sale is lawful in the secondary market.  Brasner, 

2011 WL 134056 at *1.   

 The District Court ruled in an attempt to stifle the stranger originated life 

insurance market (“STOLI”) market.  However, in doing so, it overlooked the 

explicit language of the statute and reached for unfounded facts.  Despite its 

vigilant intent, precluding STOLI transactions is the legislature’s function.   

 The New Tejas legislature amended its insurable interest statute in 2009.  R. 

at USCA 6.  However, the legislature failed to address the burgeoning STOLI 
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market in its amendments and only addressed a portion of STOLI practices by 

precluding trusts from disguising these transactions.  See § 1409(d) (requiring one 

or more beneficiaries of a trust or special purpose entity hold an insurable interest).  

The New Tejas legislature did not address the STOLI market in the amendments, 

and the District Court attempted to fill the void in its ruling.  In doing so, the 

District Court denied the Trust’s right to transfer the Policy to Presidential.  New 

Tejas law permits the Trust’s transfer.  Dissatisfied courts should adhere to 

President Grant’s guidance that “the best way to get rid of a bad law is to enforce 

it.”  State ex rel. Skilton v. Miller, 128 N.E.2d 47, 52 (Ohio 1955) (Stewart, J., 

dissenting).  This Court should adhere to New Tejas law and rely on the legislature 

to regulate predatory STOLI transactions.  

2. The District Court’s Ruling Suppresses The Legitimate Secondary 
Market For Life Insurance Policies.   

 
 Because the District Court overextended the rules against wagering policies, 

it suppressed the legitimate secondary market.  Almost all states enforce insurable 

interest requirements by statute or common law.  Maria Fleisher, Stranger 

Originated Life Insurance: Finding A Modern Cure for an Age-Old Problem, 41 

Cumb. L. Rev. 569, 571-72 (2011).  All states should diligently enforce their 

requirements in accordance with the settled principle against wagering contracts.  

However, New Tejas and its fellow states should work within the constructs of their 

insurable interest laws to ensure they do not stifle the legitimate secondary 

markets.   
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 Three types of life insurance transactions have emerged in the secondary 

market: viatical settlements, life settlements, and STOLI transactions.  The market 

for viatical and life settlements should not be sullied by STOLI transactions.  

Viatical settlements became prevalent in the United States during the 1980s and 

1990s because of the deadly AIDS epidemic.  Id. at 574-75.  Afflicted patients risked 

default on their policies because of mounting medical bills.  Id. at 575.  Firms 

understood patients’ need for additional income and began purchasing patients’ 

policies as investments.  Id.  Life settlements are similar, but the policy holders are 

generally healthy individuals.  Jared Heady, Regulating the Secondary Market for 

Life Insurance: Promoting Consistency to Maximize Utility, 62 Rutgers L. Rev. 849, 

855 (2010).  These settlements are lawful because they arise in the free market, not 

through preconceived arrangements.  See 44 Am. Jur. 2d Insurance § 1001; see also 

Paulson, 2008 WL 451051 at *2; Brasner, 2011 WL 134056 at *4.  Contrarily, 

STOLI transactions involve a “practice or plan to initiate a life insurance policy for 

the benefit of a third party investor who, at the time of policy origination, has no 

insurable interest in the insured.”  Jared Heady, Regulating the Secondary Market 

for Life Insurance: Promoting Consistency to Maximize Utility, 62 Rutgers L. Rev. 

849, 855-56 (2010).   

 This Court should not enforce a rule that discourages legitimate secondary 

market transfers because society benefits from these transfers.  Secondary market 

transfers allow investors and policyholders to achieve utility through arm’s length 

transactions.  See Id. at 859.  Furthermore, this marketplace allows policyholders to 
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turn their illiquid assets into liquid assets.  See Id. at 859-60.  Moreover, secondary 

market transfers create investment opportunities and stimulate economic growth.  

See Id. at 860.  This secondary market has blossomed in recent years from 

transferring approximately $200 million through death benefits in 1998 to 

transferring $12 billion in 2005.  J. Alan Jensen & Stephan R. Leimberg, Stranger-

Owned Life Insurance: A Point/counterpoint Discussion, 33 ACTEC J. 110, 111 

(2007) (citing research from The American College of Trust and Estate Counsel 

Journal).  An overly broad application of STOLI safeguards risks commingling 

STOLI transactions with lawful secondary market transactions and stifling a 

beneficial marketplace. 

 Because combining STOLI transactions and legitimate secondary market 

transfers risks suppressing vast economic activity, this Court should diligently 

assess the circumstances surrounding the Trust’s Policy transfer.   

II. SHOULD THIS COURT FIND THE POLICY VOID FOR LACK OF 
INSURABLE INTEREST, PERMITTING GUARANTY TO RETAIN THE 
PREMIUMS WOULD BE INEQUITABLE AND CONTRARY TO 
ESTABLISHED LAW. 

 
Should this Court affirm the District Court’s holding below and find that the 

Policy is void ab initio for lack of insurable interest, this Court should also affirm 

the District Court’s holding that Guaranty must return all unearned premiums to 

the Appellants, with interest.  
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A. Rescission Is The Appropriate Remedy When Courts Find Insurance Policies 
Void Ab Initio. 

 
When a court holds a policy void for lack of insurable interest, rescission is 

the appropriate remedy.  Rescission is defined as “the unmaking of a contract.” 

Abdallah, Inc. v. Martin, 65 N.W.2d 641, 644 (Minn. 1954). “[T]o rescind a contract 

is not merely to terminate it but to abrogate it and undo it from the beginning.” Id. 

“Upon rescission the parties must be put in the same position they would have been 

had the contract never existed.” Johnny's, Inc. v. Njaka, 450 N.W.2d 166, 168 

(Minn. Ct. App. 1990).  

Courts have routinely required insurers to refund the full amount of 

premiums paid on policies in the event of rescission. See, e.g., Pioneer Indus., Inc. v. 

Hartford Fire Ins. Co., CIV. 07-4421JNE/JJK, 2009 WL 2187379 (D. Minn. July 22, 

2009) aff'd, 639 F.3d 461 (8th Cir. 2011) (ordering return of premiums paid on 

rescinded insurance policy); Oglesby v. Penn Mut. Life Ins. Co., 877 F. Supp. 872, 

890 (D. Del. 1994) (rescinding policy and ordering insurer to refund premiums 

because of misrepresentations in application by the insured); In re WorldCom, Inc. 

Sec. Litig., 354 F. Supp. 2d 455, 465 (S.D.N.Y. 2005) (stating, “to effect rescission, 

the insurer must repudiate the contract and return the insurance premium”); Am. 

Gen. Life Ins. Co. v. Green, 2:06-CV02048MCEKJM, 2008 WL 2096833 at *9 (E.D. 

Cal. May 16, 2008) (holding that insured was entitled to return of premium 

payments, plus interest, notwithstanding multiple material misrepresentations in 

the life insurance application).  “[P]arties to a rescinded agreement are required, 

insofar as possible, to restore the status quo.” Perlman v. Prudential Ins. Co. of Am., 
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Inc., 686 So. 2d 1378, 1380 (Fla. Dist. Ct. App. 1997).  When a policy is rendered 

void as a result of a violation of statutory requirements, “the insureds would be 

entitled to restitution of the premiums paid on the insurance contract.  The insurer 

must place the insured back in the same position the insured was in before the 

effective date of the policy through the return of the premium.” Gonzalez v. Eagle 

Ins. Co., 948 So. 2d 1, 3 (Fla. Dist. Ct. App. 2006). 

Furthermore, the equitable purpose of rescission is to return all parties with 

an interest in the underlying contract, including third parties, to the position they 

were in prior to entering into the contract.  Cf. Acton Co. Inc. of Mass. v. Bachman 

Foods, Inc., 668 F.2d 76, 81-82 (1st Cir. 1982) (holding that, in an action seeking 

rescission of a contract, all parties to the contract and others having a substantial 

interest in it are indispensable parties); Lomayaktewa v. Hathaway, 520 F.2d 1324, 

1325 (9th Cir. 1975) (stating, “[n]o procedural principle is more deeply imbedded in 

the common law than that, in an action to set aside a lease or a contract, all parties 

who may be affected by the determination of the action are indispensable.”); see, 

e.g., McClelland v. Mut. Life Ins. Co. of N.Y., 151 A.D. 264 (N.Y. 1912) (finding that 

the defendant could not retain the premiums paid to its agent and still claim that 

the insurance contract never took effect).  

1. New Tejas Law Requires Rescission In The Event of False 
Representations. 

 
According to New Tejas law, “[i]f a representation is false in a material point, 

whether affirmative or promissory, the injured party is entitled to rescind the 

contract from the time the representation becomes false.” N. Tej. § 1408 (2007).  
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This law supports the District Court’s holding that, if the Policy is void ab initio, 

Guaranty must return all unearned premiums to the Appellants.  If a court finds an 

insurance policy void because there was no insurable interest at its inception, and 

the policy’s application contained material misrepresentations, the insurer would be 

entitled seek rescission of the policy from the policy’s inception.  Such is the case 

here, where Guaranty claims that the Policy is void due to the financial 

misrepresentations made during the application process, before the Policy was 

issued.  Therefore, should this Court find that the Policy is void ab initio, restoring 

the parties back to their positions before they entered into the contract is the 

appropriate remedy under New Tejas law.  To effectuate rescission, Guaranty must 

return all premiums paid to date to Presidential.   

2. Guaranty Cannot Seek Rescission And Retain The Premiums Paid. 
 

Granting Guaranty rescission of the Policy and simultaneously allowing it to 

retain the premiums paid would be inequitable.  It is well settled that a party that 

alleges factual misrepresentations during contract formation must choose between 

(1) promptly and completely disavowing the contract and returning all benefits 

conferred upon it, or (2) standing on the contract and suing for damages.  See, e.g., 

Brown v. SAP Am., Inc., C.A. 98-507-SLR, 1999 WL 803888 at *9 (D. Del. Sept. 13, 

1999)  (ruling that a party cannot both affirm the existence of a contract while, at 

the same time, seek rescission of the contract).  The Delaware Chancery Court 

stated the law as follows:  

“As between affirmance on the one hand with its concomitant of a right to 
recover or recoup in damages, and rescission on the other hand, the 
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defrauded party must make his choice. He cannot insist on both. To allow 
him to do so would be to permit him to assert in one breath that the contract 
is affirmed and in another that it is repudiated.” 
 

Hegarty v. American Commonwealths Power Corp., 163 A. 616, 619 (Del. Ch. 1932) 

(emphasis added).  Accord Young v. Main, 72 F.2d 640, 642 (8th Cir. 1934) (stating, 

“where a contract is obtained by fraud, the person defrauded has two remedies, and, 

as they are inconsistent, he must elect which one of the remedies sought he shall 

pursue.  He may in effect affirm the contract and sue the party who defrauded him 

for his damages, or he may repudiate the contract and recover the purchase price 

paid. As these rights are inconsistent, he cannot do both.”); Ballow Brasted O'Brien 

& Rusin, P.C. v. Logan, 435 F.3d 235, 238 (2d Cir. 2006) (stating, “[t]he law is clear 

that a party induced to enter a contract by fraud or misrepresentations must make 

a choice; the party may either ‘elect to accept the situation created by the fraud and 

seek to recover his damages or he may elect to repudiate the transaction and seek to 

be placed in status quo. As a general rule, however, the defrauded party cannot both 

rescind and maintain an action for deceit.”’) (quoting Williston on Contracts § 69:47, 

at 102 (4th ed. 2003)); State ex rel. Burk v. Oklahoma City, 556 P.2d 591, 594 (Okla. 

1976) (holding that a party who has been defrauded may rescind or may affirm and 

receive damages, but not both).  

This Court should affirm the District Court’s holding that Guaranty return 

the premiums because otherwise Guaranty would enjoy a windfall.  Here, Guaranty 

argues that the Policy is void, while also attempting to retain the premiums that 

Presidential paid under the Policy.  However, Guaranty cannot simultaneously seek 
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to void the Policy and retain the premiums paid on it.  As one court noted, “[t]o hold 

otherwise would unjustly enrich the insurer . . . .”  Gonzalez, 948 So. 2d at 3 

(holding rescission and the return of premiums paid a proper remedy for an insurer 

where an omission or misrepresentation goes to the entirety of coverage).  

Therefore, the District Court correctly held that, in the instance that the Policy is 

declared void ab initio and the Court grants rescission, Guaranty must also return 

all unearned premiums. 

3. The Fraud “Exception” To The General Rule Of Rescission Is 
Inapplicable Because Presidential, An Innocent Third Party, Paid The 
Premiums. 

 
Although some courts have found a fraud “exception” to the general rule that 

rescission requires the return of unearned premiums, the reasoning underlying 

those decisions is inapplicable here because Presidential is an innocent third party. 

The concern underlying this fraud “exception” is that returning unearned premiums 

to a fraudulent policyholder encourages additional policyholder wrongdoing.  See, 

e.g., PHL Variable Ins. Co. v. Lucille E. Morello 2007 Irrevocable Trust ex rel. 

trustee, CIV.08-572 (MJD/SRN), 2010 WL 2539755 at *5 (D. Minn. Mar. 3, 2010) 

aff'd sub nom. PHL Variable Ins. Co. v. Lucille E. Morello 2007 Irrevocable Trust ex 

rel. BNC Nat. Bank, 645 F.3d 965 (8th Cir. 2011) (citing Taylor v. Grand Lodge A.O. 

U. W. of Minn., 105 N.W. 408, 413 (Minn. 1905)) (stating, “[i]f all monies thus 

voluntarily paid can be recovered or must be returned by the insurer as a condition 

precedent to pleading the fraud as a defense, a party who contemplates obtaining 

insurance by false representations may well feel that he is taking no chances of 
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loss”).  As the Sixth Circuit explained, “any defrauder could commit to paying 

premiums on his fraudulently procured policy knowing that if the premiums ever 

became unaffordable, he could declare his fraud and receive all of the previously 

paid premiums back.” See Wuliger v. Manufacturers Life Ins. Co., 567 F.3d 787, 797 

(6th Cir. 2009). 

However, when an innocent third party pays insurance premiums, concerns 

about incentivizing fraudulent policyholders are not implicated.  Here, Presidential, 

not Sydney, paid $4,779,135 in premiums to Guaranty.  R. at USCA 12-13.  No 

evidence suggests that Presidential had knowledge of or involvement with 

underwriting the Policy or that Presidential was aware of any false promises or 

misleading statements that Guaranty relied on during the underwriting process.  

Instead, Presidential only agreed to finance the Policy after Guaranty had approved 

it.  R. at USCA 8.  Thus, refunding the unearned premiums to Presidential would 

not reward any wrongdoing involved in procuring the Policy.   

The facts that led other courts to allow insurers to retain unearned premiums 

in the face of an insured’s fraud are inapplicable here.  In PHL Variable Insurance 

Co. v. Lucille E. Morello 2007 Irrevocable Trust, the court applied Minnesota state 

law, that specified if “the insurer is induced to enter into a contract for insurance by 

the actual fraud of the insured, the insurer is not required to return premiums 

paid.”  2010 WL 2539755 at *4.  New Tejas law contains no similar requirement.  

While the Morello trust’s life insurance application contained misrepresentations 

about the insured's net worth, the Morello trust also paid the insurance premiums.  
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Id. at *5.  Thus, in Morello, the fraud perpetrator was both the applicant and the 

premium-payer.  The Morello court concluded that if an insurer that sues to rescind 

a policy obtained through fraud were required to return the premiums to the 

fraudster: “a party who contemplates obtaining insurance by false representations 

may well feel that he is taking no chances of loss, but is entering upon a transaction 

in which he stands to gain large returns without any possibility of endangering his 

investment.” Id.  Here, the alleged fraudsters were Sydney, Hightower, and, 

potentially, Guaranty’s own staff, who turned a blind eye to indicators that the 

Policy Application contained misrepresentations.  See R. at USCA 11. 

Presidential did not apply for the Policy and could not have been responsible 

for the misrepresentations made on the application.  Moreover, Guaranty waited 

over twenty-one months after issuing the Policy and collecting premiums to claim 

that the Policy was void.  See R. at USCA 9.  It would be fundamentally unfair to 

allow Guaranty to reap a windfall and retain the premiums Presidential has paid. 

B. Reversing The District Court’s Decision Below Would Produce Inequitable 
Results.  
 
Aside from the basic rescission principles that require the return of unearned 

premiums to restore the status quo, it would be inequitable to require that 

Presidential bear the burden of the costs of a fraud with which it had no connection.  

Under these circumstances, if this Court were to reverse the District Court’s 

holding with regard to returning the premiums, it would result in a complete 

forfeiture of Presidential’s loan and a windfall to Guaranty.  Such a result runs 

contrary to the equitable principles underlying rescission.   
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1. Presidential Was A Bona Fide Purchaser That Acquired Rights In The 
Policy Prior To Rescission.  

 
Courts have held that rescission cannot prejudice bona fide purchasers who 

acquire rights in the instrument prior to rescission. See Proulx v. Hirsch Bros. Inc, 

155 N.W.2d 907, 912 (Minn. 1968) (stating “[r]escission and restoration will not be 

granted to the prejudice of bona fide purchasers acquiring rights subsequent to the 

execution of the instrument sought to be canceled.”); Smith v. Schwartz, 159 A.2d 

220, 222 (Pa. 1960) (stating “when ... the rights of innocent third parties have 

intervened, and it is essential to their protection that a contract, otherwise vitiated 

by fraud, and therefore voidable, should be sustained, equity requires that it be 

upheld.”).  A bona fide purchaser is one who pays a valuable consideration, has no 

notice of outstanding rights of others, and acts in good faith.  J. C. Equip., Inc. v. 

Sky Aviation, Inc., 498 S.W.2d 73, 76 (Mo. Ct. App. 1973). 

Here, Presidential purchased beneficial interest in the Policy from Sydney by 

paying a valuable consideration without any knowledge or notice that Sydney and 

Hightower had acquired the Policy by misrepresentation.  Presidential’s rights as a 

bona fide purchaser would be prejudiced by permitting Guaranty to retain the 

unearned premiums.  As one court explained: 

[A] court of equity cannot blind itself to the fact that third parties are 
involved . . . A party should not, at the time he enters into a contract with one 
person, which does alter the status of others, be permitted to contemplate a 
rescission as to the one without regard to the consequences to the others . . . .  
A court of equity should not use the remedy of rescission to accomplish such a 
result. 
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Glacier General Assurance Co. v. Casualty Indem. Exchange, 435 F. Supp. 855, 862 

(D. Mont. 1977).  Reversing the District Court’s holding would unfairly punish 

innocent third-party purchasers for the suspicious action, or inaction, of an insurer, 

its agents, and its employees when faced with evidence of misrepresentations. 

Similarly, cases involving third-party lenders have held that premiums must 

be returned to remote third-party lenders when a policy is rescinded based on fraud 

by the insured.  See, e.g., Wells Fargo Bank, N.A. v. Am. Nat. Ins. Co., CV 09-01840 

DDP RZX, 2010 WL 8522163 (C.D. Cal. Aug. 4, 2010) aff'd, 11-55366, 2012 WL 

3245403 (9th Cir. Aug. 10, 2012) (granting motion to strike counterclaims by 

insurer seeking to retain premiums on rescinded policy to offset costs and expenses 

associated with the policy).  Such reasoning applies here because Presidential had 

no involvement with the underwriting of the Policy.  

Allowing Guaranty to retain the unearned premiums would shift the costs of 

the fraudulent insurance transaction onto Presidential in its capacity as lender.  

However, courts in a variety of contexts have made clear that innocent third-party 

lenders are not liable for the fraudulent conduct of their borrowers, absent proof of 

the third-party lender’s express conduct in furtherance of the fraud.  See, e.g., Athey 

Prods. Corp. v. Harris Bank Roselle, 89 F.3d 430 (7th Cir. 1996) (affirming 

dismissal of fraud claims against lender for its failure to warn another creditor of its 

borrower's unstable financial condition); Smith v. Am. Nat'l Bank & Trust Co., 982 

F.2d 936 (6th Cir. 1992) (affirming dismissal of an investor's common law fraud and 

federal securities law claim against bank that extended a loan to insolvent 
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automobile dealership); see also Glidden Co. v. Jandernoa, 5 F. Supp. 2d 541 (W.D. 

Mich. 1998) (granting summary judgment in favor of bank on grounds that the 

bank's mere silence and inaction was insufficient to show substantial assistance in 

borrower's fraud against investors).  

In cases where courts have held lenders liable for their borrowers’ actions, 

those courts made a predicate finding that the lender materially assisted or aided 

the fraud. See, e.g., Unicredito Italiano SPA v. JPMorgan Chase Bank, 288 F. Supp. 

2d 485 (S.D.N.Y. 2003) (denying investor’s motion to dismiss on grounds that the 

defendant banks had been active participants in the alleged fraud involving Enron 

Corporation); see also Cunningham v. Pettigrew, 169 F. 335, 348 (8th Cir. 1909) 

(Philips, J., dissenting) (stating “[t]o render the lender particeps criminis, the 

evidence must go further and show that by some additional, positive, overt act the 

lender assisted the contriver of the fraud in its perpetration.”).  This principle 

discourages shifting the economic burden of fraudulent insurance transactions to 

remote lenders with no connection to the transactions that led to procurement of the 

policy.  Because there is no evidence that Presidential had any involvement in the 

alleged misrepresentations made during the application process, this Court should 

affirm the District Court’s holding that Presidential is entitled to a return of the 

premiums paid to Guaranty on the Policy.  See Lincoln Nat'l Life Ins. Co. v. Snyder, 

722 F. Supp. 2d 546, 564-65 (D. Del. 2010).   
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2. Guaranty Was In A Better Position to Avoid the Loss Than 
Presidential. 
 

Because Guaranty was responsible for overseeing the application process and 

approving the Policy, it was in a better position to discover the misrepresentations 

made during the application process.  Another well-established equitable principle 

states, “if one of two innocent parties is to suffer a loss, it should be borne by the one 

whose negligence put in motion the flow of circumstances causing the loss.” 

Exchange Bank v. Fla. Nat'l Bank, 292 So. 2d 361, 363 (Fla. 1974); accord In re Int'l 

Forum of Fla. Health Benefit Trust, 607 So. 2d 432, 437 (Fla. Dist. Ct. App. 1992) 

(stating that “if two innocent parties are injured by a third party, either by 

negligence or fraud, the one who made the loss possible must bear legal 

responsibility”); Jones v. Lally, 511 So. 2d 1014, 1016 (Fla. Dist. Ct. App. 1987) 

(stating “[w]here one of two innocent parties must suffer a loss as the result of the 

default of another, the loss shall fall on the party who is best able to avert the loss 

and is the least innocent.”); United States v. Continental Cas. Co., 512 F.2d 475, 

478 (5th Cir. 1975) (stating “where two relatively innocent parties must suffer a 

loss, the one whose action causes the loss must bear it.”).   

Guaranty’s agents failed to investigate suspected fraud.  See R. at USCA 11.  

Presidential had no involvement in the procurement of the Policy, and it only made 

premium payments after Guaranty approved and issued the Policy.  Guaranty, in 

contrast, is directly responsible for issuing life insurance policies and investigating 

the veracity of financial representations in insurance applications.  Guaranty’s 

inattention and lack of due diligence enabled Sydney to commit fraud.  Accordingly, 
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Guaranty is a cheaper cost avoider than Presidential, and the loss should fall on 

Guaranty.  Cf. Nat'l Union Fire Ins. Co. of Pittsburgh, Pa. v. Riggs Nat. Bank of 

Washington, D.C., 5 F.3d 554, 557 (D.C. Cir. 1993) certified question answered, 646 

A.2d 966 (D.C. 1994) (Silberman, J., concurring) (stating “as between two faultless 

parties, liability should rest with the one who is best positioned to avoid the loss. 

Placing liability with the least-cost avoider increases the incentive for that party to 

adopt preventive measures and ensures that such measures would have the 

greatest marginal effect on preventing the loss...”); see generally Guido Calabresi, 

The Decision for Accidents: An Approach to Nonfault Allocation of Costs, 78 Harv. 

L. Rev. 713 (1965).  If this Court finds that the Policy is void ab initio for lack of 

insurable interest, Guaranty should be required, on equitable grounds, to disgorge 

the substantial premiums it has received, plus interest.  

3. Reversing The District Court’s Holding Would Incentivize Fraudulent 
Conduct On The Part Of Insureds And Negligent Conduct On The Part 
Of Insurers. 

 
Reversing the District Court’s holding regarding premiums would allow 

insurers to turn a blind eye to obvious indications of fraud, only to seek rescission at 

some future date.  Such a holding would incentivize insurers to collect premiums for 

as long as possible before taking legal action.   

In dismissing the insurer's claim seeking to retain premiums, the Delaware 

district court in Snyder reasoned that: 

If an insurance company could retain premiums while also obtaining 
rescission of a policy, it would have the undesirable effect of incentivizing 
insurance companies to bring rescission suits as late as possible, as they 
continue to collect premiums at no actual risk. 
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Snyder, 722 F. Supp. 2d at 565.  This reasoning applies here because Guaranty was 

aware of numerous factors evidencing fraud.  See R. at USCA 11.  However, 

Guaranty still chose to issue the policy and collect $4,779,135 in premiums, 

delaying legal action until over twenty-one months after the policy’s inception.  R. at 

USCA 12-13. 

Reversing the District Court’s decision would effectively hold Presidential 

liable for a fraud it did not commit and with which it had no connection. Such a rule 

would substantially raise the costs of routine commercial lending transactions.  It 

would force remote lenders, such as Presidential, to examine not only the 

creditworthiness of their borrowers, but also the creditworthiness of all insurance 

agents and policies that a more capable insurer has already approved.   

Finally, there is no danger that the Policy premiums here will be returned to 

Sydney, who actually perpetrated the fraud.   Sydney assigned his beneficial 

interest in the Policy to Presidential, whether or not Guaranty is prepared to 

acknowledge and accept the transfer of interest.  As such, Sydney does not have 

control over any rights in the returned premiums, and all unearned premiums 

returned in connection with the Policy’s rescission will go directly to Presidential.  

Guaranty has no basis in equity, law, or good conscience that would allow it to reap 

a windfall against an innocent third party by retaining the premiums that it has 

received on the Policy, should this Court hold the Policy void ab initio. 

Instead of creating an incentive for insurers to maintain lax underwriting 

procedures knowing that, if a policy is rescinded, insurers will retain the unearned 
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premiums received, the District Court’s holding provides more effective incentives 

for insurers to establish solid and rigorous underwriting procedures and to properly 

supervise agents to avoid future losses. 

C. Should Guaranty Prevail In Rescinding The Policy, It Must Also Pay Interest 
On The Premiums. 

 
Should Guaranty succeed in rescinding the Policy, not only must it refund the 

Premiums to Presidential and the Trust, but it must also pay interest on those 

premiums it has retained.  Rescission is intended to return the parties to the status 

quo.  Obara v. Mosely, 1997 WL 70652, at *1 (Del. 1997) (stating that when 

granting rescission, “[t]he court must substantially restore the prior position of all 

parties in its grant of rescissionary relief”).  Furthermore, “where a life insurance 

policy is rescinded for misrepresentations in the application, the insurer is obligated 

not only to refund the premium, but to pay the insured the interest earned on the 

premium from the date of receipt.”  2 Couch on Ins. § 32:63 (2008); Parker Precision 

Prods. Co. v. Metro. Life Ins. Co., 407 F.2d 1070, 1072 (3d Cir. 1969) (affirming 

rescission of life insurance policy for misrepresentations regarding applicant's 

health, requiring refund of premiums, plus interest); Monarch Life Ins. Co. v. 

Donahue, 708 F. Supp. 674, 675 (E.D. Pa. 1989) (finding rescission based on 

misrepresentations required refunding “the $44,000 premium received, and paying 

interest thereon from the date of receipt ... to the date of reimbursement, computed 

at the statutory rate of six-percent.”).  Denying Appellants the return of all 

unearned premiums plus interest would effectively reward Guaranty in the amount 

of interest it has accumulated on the unearned premium payments. 
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To restore the status quo upon rescission of the Policy, this Court should 

include in its rescission order an interest component.  See Pac. Ins. Co. v. Higgins, 

C.A. No. 11284, 1994 WL 163635, at *5 (Del. Ch. Apr. 25, 1994) (finding, in an 

action for rescission of professional liability policy, insurer had “delivered to the 

court a check for the premiums paid by defendant Higgins to [the insurers], plus 

any interest which would have accrued on said premiums.”) (emphasis added).  

Therefore, this Court should rule that Guaranty must pay interest to Presidential 

at a rate calculated according to New Tejas law. 

 
CONCLUSION 

 
 For the foregoing reasons, this Court should reverse the District Court and 

find that the Trust transferred the Policy in accordance with New Tejas’ insurable 

interest laws because there is no evidence of a preconceived sales agreement.   

 Should this Court instead affirm the District Court and find that the Policy is 

void for lack of insurable interest, this Court should also affirm the District Court’s 

holding that Guaranty must return all premium payments made on the Policy with 

interest.   To hold otherwise would punish Presidential, an innocent third party, 

while allowing Guaranty to reap a windfall.  

 
 
Dated: November 19, 2012   Respectfully Submitted,  
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APPENDIX 
 

N. Tej. § 1407 – Incontestability 
 
All life insurance policies, delivered or issued for delivery in this state, shall contain 
in substance a provision stating that the policy shall be incontestable after being in 
force during the life of the insured for a period of two years from its date of issue, 
and that, if a policy provides that the death benefit provided by the policy may be 
increased, or other policy provisions changed, upon the application of the 
policyholder and the production of evidence of insurability, the policy with respect to 
each such increase or change shall be incontestable after two years from the 
effective date of such increase or change, except in each case for nonpayment of 
premiums or violation of policy conditions relating to service in the armed forces.   
 
N. Tej. § 1408 – Rescission  
 
If a representation is false in a material point, whether affirmative or promissory, 
the injured party is entitled to rescind the contract from the time the representation 
becomes false.   
 
N. Tej. § 1409 – Insurable Interest 
 
(a) An insurable interest, with reference to life and disability insurance, is an 
interest based upon a reasonable expectation of pecuniary advantage through the 
continued life, health, or bodily safety of another person and consequent loss by 
reason of that person’s death or disability or a substantial interest engendered by 
love and affection in the case of individuals closely related by blood or law. 
 
(b) An individual has an unlimited insurable interest in his or her own life, health, 
and bodily safety and may lawfully take out a policy of insurance on his or her own 
life, health, or bodily safety and have the policy made payable to whomsoever he or 
she pleases, regardless of whether the beneficiary designated has an insurable 
interest.   
 
(c) An insurable interest shall be required to exist at the time the contract of life or 
disability insurance becomes effective, but need not exist at the time the loss occurs.   
 
N. Tej. § 1409 – Insurable Interest (Amended August 28, 2009) 
 
(a) An insurable interest, with reference to life and disability insurance, is an 
interest based upon a reasonable expectation of pecuniary advantage through the 
continued life, health, or bodily safety of another person and consequent loss by 
reason of that person’s death or disability or a substantial interest engendered by 
love and affection in the case of individuals closely related by blood or law. 
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(b) An individual has an unlimited insurable interest in his or her own life, health, 
and bodily safety and may lawfully take out a policy of insurance on his or her own 
life, health, or bodily safety and have the policy made payable to whomsoever he or 
she pleases, regardless of whether the beneficiary designated has an insurable 
interest.   
 
(c) An insurable interest shall be required to exist at the time the contract of life or 
disability insurance becomes effective, but need not exist at the time the loss occurs.   
 
(d) Trusts and special purpose entities that are used to apply for and initiate the 
issuance of policies of insurance for investors, where one or more beneficiaries of 
those trusts or special purposes entities do not have an insurable interest in the life 
of the insured, violate the insurable interest laws and the prohibition against 
wagering on life. 
 
(e) Any device, scheme, or artifice designed to give the appearance of an insurable 
interest where there is no legitimate insurable interest violates the insurable 
interest laws.   
 
(f) This section shall not be interpreted to define all instances in which an insurable 
interest exists.   
 
(g) The 2009 Amendments are not to be applied retroactively.   
 


