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QUESTIONS PRESENTED 
 
1. Whether, under the applicable laws of New Tejas, the district court erred in 
ruling as a matter of law that the Policy was void ab initio when Appellants 
presented evidence that raised genuine issues of material fact on this question? 
 
2.  Whether the District Court properly exercised its broad, equitable discretion in 
ordering Guaranty Life to return premiums on a void life insurance contract, under 
which Guaranty Life no longer had an obligation to pay any benefits? 
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OPINION BELOW 

On December 14, 2011, the Honorable G. Wilson Tidwell, United States 

District Judge for the District of New Tejas, granted Frank Kipp and Presidential 

Holdings, LLC’s (collectively “Investors’”) Motion for Summary Judgment and 

Guaranty Life Insurance Company’s (“Guaranty Life”) Motion for Summary 

Judgment.  Record at 14. The district court, noting its order as a final judgment, 

declared that the subject life insurance policy (“Policy”) was void ab initio, ordered 

Guaranty Life to return premium payments it had received on the Policy, and 

denied the remaining claims in each party’s motions.  R. at 14-15. 

STATEMENT OF JURISDICTION 

By statute, federal courts of appeals have jurisdiction over appeals “from all 

final decisions of the district courts ... except where a direct review may be had in 

the Supreme Court.”  28 U.S.C. § 1291 (West 2009).  Here, the district court’s 

summary judgment order was a final, appealable decision, because the order 

granting summary judgment disposed of all issues being litigated in the district 

court.  See ITOFCA, Inc. v. MegaTrans Logistics, Inc., 235 F.3d 360, 363 (7th Cir. 

2000) (“[T]o create a final judgment under § 1291 and make the order granting 

summary judgment appealable, the district court had to dispose of all the [case’s] 

issues.”). 

STATUTORY PROVISIONS INVOLVED 

The Appendices in this brief reproduce the full text of N. Tej. § 1409, N. Tej. 

§ 1409 (August 28, 2009 amendments), N. Tej. § 1408, 15 U.S.C. §§ 1011-13 (West 
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2008), 28 U.S.C. § 1291 (West 2009), Utah Code Ann. § 31A-21-104 (West 2009), 

N.Y. Ins. Law § 3205(b)(2) (McKinney 1996), and 18 Del C. § 2704 (West 2011). 
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STATEMENT OF THE CASE 

The matter before this court involves a life insurance policy purchased on the 

life of Mr. Don Juan W. Hicks (“Mr. Hicks”) for the benefit of his biological son, 

Sydney Hicks.  Record at 2.  State law usually requires that there be either an 

emotional or pecuniary relationship between the party taking out the policy and the 

life being insured.  R at 3.  The insurable interest requirement is generally 

considered to be a public policy limitation on insurance contracts.  See R. at 3.  

Without an insurable interest, the insurance company will not issue a policy.  R. at 

4.  As the district court noted, a derivative market for life insurance has developed 

in recent years to allow insureds to liquidate their policies by selling them to third 

parties.  R. at 3.  This arrangement, more commonly known as a life or viatical 

settlement, allows parties to sell existing policies to third parties, even if they lack 

an insurable interest.  R. at 3.  These sales are generally lawful.  R. at 3.   

As these sales became more common, courts and legislatures became 

concerned that these stranger originated life insurance policies (“STOLI”) would 

circumvent the insurable interest requirement.  R. at 3.  In response, many states, 

including New Tejas, have enacted laws to attempt to regulate life settlements.  

Here, Guaranty Life Insurance Company (“Guaranty Life”) argues that the life 

settlements render a policy void ab initio for lack of an insurable interest.  R. at 13.  

Specifically, it seeks to void a policy it issued on the life of Mr. Hicks because it was 

subsequently transferred to a third party, Presidential Holdings, LLC 

(“Presidential).  R. at 13. 
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 On February 5, 2007, Mr. Hicks, as the grantor, created the Hicks 

Irrevocable Trust (“Trust”) naming his son, Sydney Hicks, as the beneficiary, and 

an independent third party as the trustee.  The following day, the Trust contacted 

Guaranty Life to procure a policy insuring the life of Mr. Hicks.  R. at 7.  The Trust 

had no assets other than the subject life insurance policy.  R. at 7 n.2.  Further, the 

parties in this case do not dispute that the representations concerning Mr. Hicks’ 

assets and residence were false on the documents presented to Guaranty Life for 

the procurement of the life insurance policy.  R. at 11 n.10.  Sydney Hicks testified 

that he does not recall whether he discussed the Policy face value with Mr. 

Hightower, the insurance agent who contacted Sydney about planning for his 

father’s estate.  R. at 10.  Sydney’s father testified that he had no idea that, (1) a 

trust had been created naming him as grantor, (2) that a $20 million life insurance 

policy had been issued in his name (he understood that the policy would be for 

$500,000), and (3) that his son no longer carried beneficial rights to the Policy.  R. at 

10-11.  On January 10, 2007, Mr. Hicks agreed to purchase a life insurance policy if 

Sydney agreed to pay the premiums.  R. at 10 (evidenced by an email dated January 

11, 2007 where Sydney told his father: “Don’t worry about the premium payments.  

I will take care of them.  An insurance agent will be in touch and send you some 

forms to sign.”). 

On February 8, 2007, Guaranty Life offered Policy No. UT8675309 (“Policy”) 

to the Trust, with an issue date of February 16, 2007.  R. at 7-8.  Pursuant to 
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Guaranty Life’s procedures, the Policy did not become effective until March 5, 2007, 

when the Trust returned the requisite documentation to Guaranty Life.  R. at 8 n.5. 

Subsequent to the issuance of the policy, the trustee of the Trust, acting on 

behalf of Sydney Hicks, the beneficiary, transferred the policy to a third party, 

Presidential.  R. at 8.  This assignment was done pursuant to the policyholder’s 

contractual rights as evidenced in Sections 17 and 18 of the Policy.  See USCA 20, 

Exhibit 2, Policy Excerpts.  Presidential paid the premiums owed on the policy.  R. 

at 12.  To date, Guaranty Life has received $4,779,135 in premiums on the Policy as 

a result of a yearly premium payment made by Presidential.  R. at 12.   

The only parties to this suit are the trustee of the Trust and Presidential, 

who are collectively known as the “Investors,” and Guaranty Life.  R. at 13.  The 

Investors initiated this suit on January 3, 2009 to enforce the contract between the 

Trust and Guaranty Life.  R. at 13.  Guaranty Life responded by filing a 

counterclaim on June 6, 2009 asserting that the policy was void ab initio for lack of 

an insurable interest.  R. at 13.  Because it believes that the matter involved a 

stranger originated life insurance, Guaranty Life sought relief in equity.  R. at 4.  

On May 12, 2011, the Investors filed a Motion for Summary Judgment 

[docket no. 169] on its claims for breach of contract and monetary damages 

resulting from the loss of the Policy value in the secondary market.  R. at 13.  The 

same day, Guaranty Life filed its Motion for Summary Judgment [docket no. 171] 

for rescission and to keep the premiums paid on the Policy to date.  R. at 13. 
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SUMMARY OF THE ARGUMENT 
 

The district court erred in declaring as a matter of law that the subject life 

insurance policy was void ab initio—meaning that the Policy never became effective.   

See Bassett v. Nat'l Collegiate Athletic Ass’n, 528 F.3d 426 (6th Cir. 2008).  Under 

the relevant laws of New Tejas, the Investors conduct raised, at the very least, 

genuine issues of material fact as to whether the Policy became effective on March 

5, 2007.  In New Tejas, a life insurance policy does not become effective unless the 

designated beneficiary has an insurable interest in the life of the insured.  See N. 

Tej. § 1409(c).  At summary judgment, the Investors presented some evidence that 

an insurable interest existed at the time the Policy was created.  See, e.g., Record at 

7.  Accordingly, the district court erred in granting summary judgment on the issue.  

Hairston v. Gainesville Sun Publ’g, Co., 9 F.3d 913, 921 (11th Cir. 1993). 

The Investors presented the district court with testimony and evidence that 

created issues of material fact as to whether an insurable interest existed when the 

Policy was created.  See R. at 7.  At summary judgment, the Investors demonstrated 

that a person with an insurable interest financially contributed to the Policy, that 

fraudulent intent was not affirmatively established, and that formal documentation 

for the Policy indicated that an insurable interest existed at the time the Policy 

became effective.  See USCA 17, Exhibit 1, Application Signature Page; see also 

USCA 22-23, Exhibit 3, Statement of Client Intent (designating Sydney Hicks as 

the beneficiary on the life insurance policy taken out for Mr. Hicks); see also USCA 

25, Exhibit 4, Policy Acceptance Form.  This evidence raises genuine issues on 
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whether an insurable interest existed at the Policy’s inception, and, thus, the 

district court should have allowed a fact-finder to decide the issue.  See Principal 

Life Ins. Co. v. Lawrence Rucker 2007 Ins. Trust, CA 08-488-MPT, 2012 WL 

2401717 at *4 (D. Del. June 26, 2012); see also Lincoln Nat’l Life Ins. Co. v. The 

Gordon R.A. Fishman Irrevocable Life Trust, 638 F. Supp. 2d 1170, 1170–71 (C.D. 

Cal. 2009); see also Sun Life Assurance Co. of Can. v. Paulson, CIV.07-

3877(DSD/JJG), 2008 WL 451054 at *2 (D. Minn. Feb. 15, 2008).  Because the 

existence of an insurable interest was contested at summary judgment, the district 

court erred in ruling on the issue as a matter of law.  Additionally, the Policy is not 

void ab initio, because the Investors’ relevant conduct complied with the laws of 

New Tejas.  Further, public policy disfavors the district court’s interpretation of the 

Policy’s effectiveness because the district court’s ruling disregards the inherent 

property rights of life insurance policies.  Therefore, the district court’s ruling 

should be reversed and remanded to the fact-finder. 

The district court properly exercised its discretion in awarding equitable 

relief to the Investors after the court declared the Policy void ab initio.  Following 

rescission of the Policy pursuant to the court’s summary judgment ruling, 

fundamental principles of equity mandate that the court restore the status quo that 

existed prior to the initiation of the life insurance contract.  Ambassador Hotel Co. 

v. Wei-Chuan Inv., 189 F.3d 1017, 1031 (9th Cir. 1999).  Thus, given the underlying 

principles governing rescission, the court correctly returned the premium payments 

to the Investors.  
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Further, the district court’s decision, because it is based in equity, may only 

be overturned if the district court abused its discretion in granting equitable relief. 

Preferred Sites, LLC v. Troup Cnty., 296 F.3d 1210, 1220 (11th Cir. 2002).  When 

acting in equity, a court has broad discretion to determine the appropriate remedy. 

See Preferred Sites, 296 F.3d at 1220.  Given the fact that rescission, as a remedy, 

restores the status quo ante to the relevant conduct, the district court remained 

within its discretion in relying on those principles and ordering Guaranty Life to 

return the premium payments from the void Policy.   

Finally, public policy disfavors allowing insurers to retain premium 

payments on life insurance policies that the insurers will never be legally obligated 

to pay. See PHL Variable Ins. Co. v. Jolly, 800 F. Supp. 2d 1205, 1207–16 (N.D. Ga. 

2011).  While Guaranty Life is free to pursue any damages incurred against the 

Investors, underlying principles of fairness demand that insurers not be allowed to 

retain payments received for policies those insurers have subsequently sought to 

declare as void.   Therefore, this court should affirm the district court’s ruling on the 

Investor’s Motion for Summary Judgment for its order to Guaranty Life to return 

the premiums paid on the Policy. 

 

 

 



 

 21 

STANDARD OF REVIEW 

The standard of review for a grant of summary judgment on a legal issue is 

de novo.  Seff v. Broward Cnty., Fla., 691 F.3d 1221, 1222-23 (11th Cir. 2012); see 

also Viera v. Life Ins. Co. of N. Am., 642 F.3d 407, 413 (3d Cir. 2011).  The legal 

interpretation of contractual language is also de novo.  Heasley v. Belden & Blake 

Corp., 2 F.3d 1249, 1254 (3d Cir.1993).  In reviewing the grant, the reviewing court 

should look at the legal issue in the light most favorable to the one against whom 

summary judgment was granted and decide if there is no genuine issue of material 

fact so that the moving party is entitled to judgment as a matter of law.  Seff, 691 

F.3d at 1223; Alvarez v. Royal Atl. Developers, Inc., 610 F.3d 1253, 1263–64 (11th 

Cir. 2010).  The court may not weigh conflicting evidence or make credibility 

determinations of its own.  Seff, 691 F.3d at 1223.  If the record presents disputed 

issues of fact, the court may not decide them.  FindWhat Investor Grp. v. 

FindWhat.com, 658 F.3d 1282, 1307 (11th Cir. 2011). 

The standard of review for a grant of summary judgment on an equitable 

issue is abuse of discretion.  See Preferred Sites, LLC v. Troup Cnty., 296 F.3d 1210, 

1220 (11th Cir. 2002) (“We review the district court’s decision to grant or deny 

equitable relief for abuse of discretion.”); see also Dieden v. Schmidt, 128 Cal. Rptr.  

2d 365, 372 (2002) (explaining that the court applies an abuse of discretion standard 

when reviewing grants and denials of summary judgment motions based on 

equitable determinations because equitable determinations are a matter of 

discretion left to the trial court judge); see also Pietrowski v. Dufrane, 634 N.W.2d 
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109, 112 (Wis. Ct. App. 2001) (“[W]hen the grant of summary judgment is based on 

an equitable right, ... [w]e review the legal issues de novo ... [but] the circuit court's 

decision to grant equitable relief is discretionary and, therefore, will not be 

overturned absent an erroneous exercise of discretion.”).  Thus, the grant of 

equitable relief is a matter of judicial discretion. See Preferred Sites, 296 F.3d at 

1220;  see also CNA Fin. Corp. v. Brown, 162 F.3d 1334, 1337 (11th Cir. 1998) 

(citing Eccles v. Peoples Bank, 333 U.S. 426, 431 (1948));  see also Castle v. Sangamo 

Weston, Inc., 837 F.2d 1550, 1563 (11th Cir. 1988) (explaining grant or denial of 

equitable relief lies in the discretion of the district court).   

While the decision to grant or deny equitable relief is reviewed under the 

abuse of discretion standard, underlying questions of law are reviewed de novo, and 

findings of fact upon which the decision to grant equitable relief was made are 

reviewed under the clearly erroneous standard.  See Fed. R. Civ. P. 52(a); see also 

Preferred Sites, 296 F.3d at 1220 (citing United States v. Gilbert, 244 F.3d 888, 908 

(11th Cir. 2001)); see generally Boire v. Int’l Bhd. of Teamsters, Chauffeurs, 

Warehousemen & Helpers, 479 F.2d 778 (5th Cir. 1973). 

 

 

 

 



 

 23 

ARGUMENT 

I. THE DISTRICT COURT ERRED IN GRANTING SUMMARY JUDGMENT 
BECAUSE APPELLANTS RAISED A GENUINE ISSUE OF FACT ON 
WHETHER THE POLICY HAD AN INSURABLE INTEREST AT THE TIME 
THE POLICY BECAME EFFECTIVE. 
 

At summary judgment, issues of fact and sufficiency of evidence are properly 

reserved for the jury, and the only issue to be considered by the judge at summary 

judgment is whether a party’s evidence has placed material facts at issue.  Hairston 

v. Gainesville Sun Publ’g Co., 9 F.3d 913, 921 (11th Cir. 1993) (explaining that a 

nonmoving party’s burden at summary judgment is met by introducing evidence 

that could form the basis for a finding of facts, which, when taken in the light most 

favorable to the non-moving party, could allow a jury to find by a preponderance of 

the evidence that the fact is in existence).  In deciding a motion for summary 

judgment, a court’s role is not to weigh the evidence or to determine the truth of the 

matters asserted, but to determine whether there is a genuine issue of fact for trial.  

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  In so doing, the court 

must view all facts and draw all reasonable inferences in favor of the non-movant, 

take as true all allegations of the non-movant that conflict with those of the movant, 

and resolve all doubts against the movant.  United States v. Diebold, Inc., 369 U.S. 

654, 655 (1962); Gans v. Mundy, 762 F.2d 338, 341 (3d Cir. 1985).  The court also 

must treat direct and circumstantial evidence alike.  Desert Palace, Inc. v. Costa, 

539 U.S. 90, 94 (2003). 

Under the McCarran Ferguson Act, regulating the business of insurance falls 

almost entirely within the province of the state.  15 U.S.C. §§ 1011-13 (West 2008);  
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see also Life Partners Inc. v. Morrison et al, 484 F.3d 284, 289 (4th Cir. 2007) (where 

the court held that insurance, including viatical settlements, are within the state’s 

regulatory power under the McCarran-Ferguson Act).  Therefore, whether a 

particular policy is valid or void is a question of state law, and the appropriate 

definition of insurable interests likewise falls within the jurisdiction of state law.  

Susan Lorde Martin, Article, Betting on the Lives of Strangers: Life Settlements, 

Stoli, and Securitization, 13 U. Pa. J. Bus. L. 173, 177 (2010).  Accordingly, the 

United States Supreme Court has limited its interference with state regulation of 

life insurance policies and only requires that a person with an insurable interest be 

the initial beneficiary of a life insurance policy.  Id. at 177 (citing Warnock v. Davis, 

104 U.S. 775, 779 (1881)); see also Peter Nash Swisher, Article, The Insurable 

Interest Requirement for Life Insurance: A Critical Reassessment, 53 Drake L. Rev. 

477, 486 n.29 (2005).  

Here, the Policy at issue is subject to the laws of New Tejas, where the Policy 

was effectuated.  New Tej. § 1409 states that an insurance policy, to be valid from 

its inception, must have a beneficiary who has an “insurable interest” in the life of 

the insured.1  Notably, the statute only requires an insurable interest to exist at the 

time the policy becomes effective.  N. Tej. § 1409(c).  The language of the statute 

                                                
1 This Court should note that the August 2009 amendments to N. Tej. § 1409 do not apply to this 
case because the initiation of the life insurance policy, the Trust at issue, and the transfer of 
beneficiary for Mr. Hick’s life insurance policy occurred in 2007 and 2008.  R. at 7-9.  The August 28, 
2009 amendment to N. Tej. § 1409 specifically states in section (g) that the amendments do not apply 
retroactively.  See N. Tej. § 1409(g) (amended August 28, 2009).  Thus, this decision will turn on the 
applicable statutory provisions in effect during 2007 and 2008. 
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indicates that there does not need to be an insurable interest at any other time of 

the policy’s existence, including at the time the loss occurs.  See N. Tej. § 1409. 

Here, the Investors raised several issues of fact on whether there was an 

insurable interest at the time the Policy was created.  Thus, the district court erred 

in finding as a matter of law that the Policy was void ab initio.  R. at 14. 

Furthermore, public policy supports the validity of assigning a policy, even in cases 

where the assignee has no insurable interest. 

A.  The Policy Is Not Void Ab Initio Because the Investors’ Relevant 
Conduct Complied with the Laws of New Tejas. 
 

i.  States determine the regulations against viatical settlements and 
investments in life insurance policies.  
 

States, through regulations and legislative enactment, are responsible for 

tackling and responding to the potential for STOLI transactions that occur within 

their jurisdictions.  See Joanna M. Roberto and Paul C. Steck, STOLI 

TRANSACTIONS Investing in Death Creates Judicial and Regulatory Issues, 

For the Defense, 53 No. 7 DRI For Def. 42 (July 2011) (“Most states have either 

successfully battled STOLI through legislation or are on the way to addressing it.”).  

States have considerable variation in how they have chosen to define insurable 

interests. Sharo Michael Atmeh, Article, Regulation Not Prohibition: The 

Comparative Case Against the Insurable Interest Doctrine, 32 Nw. J. Int'l L. & Bus. 

93, 105 (2011).  For instance, New York has chosen to enact very stringent 

regulations that make any life insurance contract that is ultimately discovered to 

have been involved in a STOLI transaction void ab initio.  N.Y. Ins. Law § 
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3205(b)(2) (McKinney 1996) (“No person shall procure or cause to be procured, 

directly or by assignment or otherwise any contract of insurance upon the person of 

another unless the benefits under such contract are payable to the person insured 

or his personal representatives, or to a person having, at the time when such 

contract is made, an insurable interest in the person insured.”).  States’ attempts at 

regulation of insurance law are protected by the McCarran-Ferguson Act, which 

allows states’ discretion and authority to regulate insurance law as they so choose.  

Eli Martin Lazarus, Note, Viatical and Life Settlement Securitization: Risks and 

Proposed Regulation, 29 Yale L. & Pol'y Rev. 253, 266 (2010).   

ii. Statutory Construction Shows that the Amendment Regulations Do 
Not Apply, so This Court’s Interpretation Should Turn on the Laws of 
New Tejas that Precede the August 28, 2009 Amendments. 
 

 Here, New Tejas has chosen to regulate life insurance policies through N. Tej. 

§ 1409.  On August 28, 2009 the New Tejas legislature amended N. Tej. § 1409, 

noting that the amendments did not apply retroactively.  See N. Tej. § 1409(g).  The 

relevant, amended language is as follows: 

(d) Trusts and special purpose entities that are used to apply for and initiate 
the issuance of policies of insurance for investors, where one or more 
beneficiaries of those trusts or special purpose entities do not have an 
insurable interest in the life of the insured, violate the insurable interest 
laws and the prohibition against wagering on life. 

 
(e) Any device, scheme, or artifice designed to give the appearance of an 
insurable interest where there is no legitimate insurable interest violates the 
insurable interest laws. 

 
(f) This section shall not be interpreted to define all instances in which an 
insurable interest exists. 
 
N. Tej. § 1409 (d)-(f).  
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Importantly, canons of statutory construction illustrate that New Tejas’ decision to 

amend its statute to include this language demonstrates that the amendment 

prohibitions did not exist prior to August 28, 2009, which is a time that post-dates 

the relevant conduct in this litigation.  Lamie v. U.S. Tr., 540 U.S. 526, 542 (2004) 

(“If Congress enacted into law something different from what it intended, then it 

should amend the statute to conform it to its intent.”).  There is a strong 

presumption against the validity of retroactive application of legislation in 

American jurisprudence.  See Landgraf v. USI Film Prods., 511 U.S. 244, 265 

(1994);  see also Hughes Aircraft Co. v. United States, 520 U.S. 939, 946 (1999) 

(quoting Landgraf, 511 U.S. at 265 (quoting Kaiser Aluminum & Chem. Corp. v. 

Bonjorno, 494 U.S. 827, 855 (1990) (Scalia, J., concurring) (where the Supreme 

Court noted that this “principle that the legal effect of conduct should ordinarily be 

assessed under the law that existed when the conduct took place has timeless and 

universal appeal.”))). 

The amendments are relevant to analyzing whether fraudulent activity 

occurred in this case to permit Guaranty Life’s rescission of the Policy before it even 

became effective pursuant to N. Tej. § 1408, the New Tejas law on rescission of 

contracts.  See N. Tej. § 1408.  With the 2009 amendments, New Tejas chose to 

outlaw the use of trusts for initiating life insurance contracts in which one of the 

special purpose entities does not have an insurable interest.  See N. Tej. § 1409(d).  

Thus, given the United States Supreme Court holding in Lamie, this Court should 

presume that such activity was legal prior to the amendments, which means that 
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the Trust in this case was a legal mechanism for initiating the life insurance policy.  

See R. at 7.  Moreover, the New Tejas legislature did not intend for the amendments 

to apply to conduct occurring before the statute’s effective date. See N. Tej. § 1409(g) 

(August 28, 2009 amendments) (explaining that the statutory amendments do not 

apply retroactively).  In subsections (e) and (f), N. Tej § 1409 outlaws schemes that 

give the appearance of the existence of an insurable interest and limits the 

interpretation of insurable interest to the definitions provided in the statute.  See N. 

Tej § 1409(e)-(f).  Again, given the amendments to the statute in 2009, this Court 

must presume that the New Tejas’ legislature decision to add this language to the 

statute indicates that the statute did not previously prohibit this activity.  Thus, if 

the Investors in this case established an insurable interest under the statutory 

scheme that existed in 2007 (the time that the Policy was procured), the Policy is 

not void ab initio.  According to the terms of the contract, the relevant time to 

inquire whether an insurable interest existed is on March 5, 2007, which is when 

the policy the policy acceptance form was delivered. R. at 8, n. 5 (explaining that 

Guaranty Life considers a life insurance policy valid when the policy acceptance 

form has been delivered).  On that date, an insurable interest did exist in the 

Sydney Hicks, the son of the life insured, and he was the beneficiary listed on the 

policy for that date.  See R. at 7.  Therefore, the policy not void for lack of an 

insurable interest.  

Even though the 2009 amendments to N. Tej § 1409 could potentially outlaw 

the conduct that occurred in this case and would better support the district court’s 
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summary judgment ruling on the issue of the Policy’s insurable interest, this Court 

has an obligation to apply the laws of the State of New Tejas that existed at the 

relevant time for this litigation.  Lamie v. U.S. Tr., 540 U.S. 526, 542 (2004) (“It is 

beyond our province to rescue Congress from its drafting errors, and to provide for 

what we might think ... is the preferred result.”) (citing United States v. 

Granderson, 511 U.S. 39, 68 (1994) (concurring opinion)).  Thus, this Court should 

reverse the district court’s ruling, which would only be appropriate if the 2009 

amendments applied to this case. 

iii.  The District Court Erroneously Interpreted the Laws of New Tejas 
to Statutorily Impose an Affirmative Duty of Good Faith and Fair 
Dealing in Assigning Beneficiaries of Life Insurance Contracts. 
 

Insurance policies are governed by the same rules of construction as other 

contracts.  See Holloway v. Republic Indem. Co. of Am., 147 P.3d 329, 333 (Or. 2006) 

(noting that the court’s task is “to ascertain the intention of the parties to the 

insurance policy”); Taurus Holdings, Inc. v. U.S. Fid. & Guar. Co., 913 So. 2d 528, 

532 (Fla. 2005); see also Forbau v. Aetna Life Ins. Co., 8 76 S.W.2d 132, 133 (Tex. 

1994); Motorists Mut. Ins. Co. v. Wroblewski, 898 N.E.2d 1272, 1275 (Ind. Ct. App. 

2009).  When interpreting an insurance policy, the court’s goal is to ascertain and 

enforce the parties' intent as manifested in the insurance contract.  Wroblewski, 898 

N.E.2d at 1275; Stamm Theatres, Inc. v. Hartford Cas. Ins. Co., 113 Cal. Rptr. 2d 

300, 304 (2001). The court will construe the insurance policy as a whole and 

consider all of the provisions.  Liberty Mut. Ins. Co. v. Am. Emp’rs Ins. Co., 556 

S.W.2d 242, 245 (Tex. 1977).  If the language is clear and unambiguous, it will be 
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interpreted according to its plain and ordinary meaning.  Wroblewski, 898 N.E.2d at 

1275; Katskee v. Blue Cross/Blue Shield of Neb., 515 N.W.2d 645, 649 (Neb. 1994) 

(“[A] court shall seek to ascertain the intention of the parties from the plain 

language of the policy.”). 

In finding the Policy void, the district court primarily relied on Pruco Life Ins. 

Co. v. Brasner, No. 10-80804, 2011 WL 134056 at *3 (S.D. Fla. Jan. 7, 2011).  In 

doing so, the court essentially imposed a good faith requirement on the parties that 

went beyond the terms of their contract.  The district court’s reliance on Pruco is 

distinguishable from this case because the relevant statutes in Pruco differ from the 

laws of the State of New Tejas.  See Pruco Life Ins. Co., 2011 WL 134056 at *3 

(“Florida law permits life insurance policies to be assigned to entities without 

insurable interests...but such assignments must be made “in good faith, and not [as] 

sham assignments made simply to circumvent the law's prohibition on ‘wagering 

contracts’”) (citations omitted).  In Florida, assignment of a life insurance policy to a 

third-party without an insurable interest in the life of the insured must be made in 

“good faith.”  See id.  In New Tejas there is no similar statutory requirement in 

regard to the transfer of a beneficiary for a life insurance policy.  See N. Tej. § 

1409(c) (“An insurable interest shall be required to exist at the time the contract of 

life or disability insurance becomes effective, but need not exist at the time the loss 

occurs.”) (emphasis added).  Unlike Florida’s laws that affirmatively impose a good 

faith duty upon people who transfer the beneficiary of life insurance policies, New 

Tejas imposes no similar duty on insureds for their life insurance policies.   
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Further, Guaranty Life by the terms of its own life insurance contracts does 

not impose a duty of good faith in assigning the interest of a life insurance policy to 

avoid STOLI schemes.  See USCA 20, Exhibit 2, Policy Excerpts; see also Terra 

Venture, Inc. v. JDN Real Estate Overland Park, L.P., 443 F.3d 1240, 1246 (10th 

Cir. 2006) (explaining that courts will not impose fiduciary-type duties on parties 

that contracted with each other at arm’s length for mutual profit).  Sections 17 and 

18 of the Investors’ life insurance contract with Guaranty Life clearly state that the 

insured is the sole owner of the Policy and that he may make an assignment of the 

Policy interest to whomever who chooses for any reason.  See USCA 20, Exhibit 2, 

Policy Excerpts (“Except as otherwise provided in this policy, you may by written 

notice, assign any interest in this policy without the consent of any person other 

than an irrevocable beneficiary.”).  Thus, the district court erred in assuming the 

laws of New Tejas required that Sydney Hicks must have had good faith intent in 

transferring the beneficiary to Presidential.  

B.  The Investors Presented Some Evidence That an Insurable 
Interest Existed at the Time the Policy Was Created. 
 
The Investors raised a genuine issue of fact that an insurable interest existed 

at the time the Policy was created, and the district court therefore erred in granting 

summary judgment on the issue.  Principal Life Ins. Co., 2012 WL 2401717 at *9  

(denying motion for summary judgment that a stranger originated life insurance 

policy was void as a matter of law because there were issues of fact on the existence 

of an insurable interest). 
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More than a century ago, the Supreme Court recognized that life settlements 

do serve a legitimate purpose in the insurance industry. Grigsby v. Russell, 222 U.S. 

149, 156 (1911) (“[L]ife insurance has become in our days one of the best recognized 

forms of investment and self-compelled saving.”).  The Court has held that, “[a]ny 

person has a right to procure insurance on his own life, and assign it to another, 

provided it not be done by way of cover for a wager policy” and that “the essential 

thing is that the policy shall be obtained in good faith, and not for the purpose of 

speculating upon the hazard of a life in which the insured has no interest.”  Conn. 

Mut. Life Ins. Co. v. Schaefer, 94 U.S. 457, 457, 460 (1876);  see also Warnock v. 

Davis, 104 U.S. 775, 781 (1881) (applying the Schaefer Court's distinction and 

ruling that “[t]o hold it valid for the whole proceeds would be to sanction speculative 

risks on human life, and encourage the evils for which wager policies are 

condemned”);  see also Travelers Cas. & Sur. Co. v. Nw. Mut. Life Ins. Co., 480 F.3d 

499, 501-02 (7th Cir. 2007) (citing Schaefer in a unanimous decision rejecting a 

corporate party's claim to death benefits from an insurance policy on a stranger's 

life). 

The majority of jurisdictions recognize the validity of stranger owned life 

insurance policies as long as they are not a cover for a wagering contract.  Richard 

A. Lord, 17 Williston on Contracts § 49:122 (4th ed. 2008). Forty-four states follow 

this rule.  Id. (noting that forty-four jurisdictions currently follow this rule, many of 

which have permitted assignment of policies even when there is no insurable 

interest).  Courts and juries routinely uphold life insurance policies for having an 
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insurable interest even in instances where fraudulent activity related to stranger-

originated life insurance (“STOLI”) schemes is present.  See First Penn-Pac. Life 

Ins. Co. v. Evans, 313 F. App’x 633, 636 (4th Cir. 2009) (unreported) (affirming the 

district court’s finding that an insurable interest existed in a life insurance policy 

that ultimately resulted in fraud because the policy was procured by an individual 

who held an insurable interest in the life of an insured); See also Gordon v. Ware 

Nat. Bank, 132 F. 444, 450 (8th Cir. 1904) (affirming the district court’s ruling that 

upheld a life insurance contract that had a beneficiary who did not have an 

insurable interest in the life of the insured);  Kramer v. Lockwood Pension Servs., 

Inc., 653 F. Supp. 2d 354, 378 (S.D.N.Y. 2009) (holding that an insured’s failure to 

disclose the eventual beneficiary to an insurer at the time a policy is procured does 

not amount to fraud so as to void the life insurance policy).  Therefore, following the 

Supreme Court’s reasoning in Grigsby and the majority of jurisdictions, the mere 

fact that a policy has been assigned to a party without an insurable interest does 

not make the policy void ab initio.  There must still be an inquiry to determine 

whether an insurable interest exists under state law. 

Here, the Investors have presented testimony and evidence to the court that 

contests Guaranty Life’s claim that the Policy is void ab initio as a matter of law in 

New Tejas.  The Investors presented the court with formal documentation that 

demonstrates that Sydney Hicks, the insured’s son, was, through execution of the 

Trust, the beneficiary on the life insurance policy taken out on his father’s life.  R. 

at 7-8.  As a son of the insured, Sydney Hicks certainly qualifies as a person with an 
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insurable interest in the life of the insured under the relevant laws of New Tejas.  

See N. Tej. § 1409(a);  see also Crismond’s Adm’x v. Jones, 83 S.E. 1045, 1046 (Va. 

1915) (holding that a son does have an insurable interest in the life of his father).  

Therefore, the evidence before the district court raised several issues of fact as to 

whether an insurable interest existed at the inception of the Policy. 

i. The Investors Presented Some Evidence that a Person with an 
Insurable Interest Contributed to the Fund Financially. 
 

In Grigsby, the Supreme Court held that a life insurance contract was valid 

to the extent that premiums were paid on the policy.  Grigsby, 222 U.S. at 154.  

District courts have subsequently refused to find that life insurance policies are void 

ab initio at summary judgment when a person with an insurable interest has 

financially contributed to the premiums on the life insurance policy.  Principal Life 

Ins. Co., 2012 WL 2401717 at *7 (holding that a valid, insurable-interest 

beneficiary’s contribution of $100 to a trust that would fund premium payments on 

a life insurance policy raised an issue of fact on whether the policy had an insurable 

interest from its inception).  The Supreme Court has affirmed its approval for 

STOLI policies on numerous occasions so long as an insurable interest existed at 

the time of the policy’s inception.  Schaefer, 94 U.S. at 460; see also Grigsby, 222 

U.S. at 155. 

 Following the Supreme Court’s analysis in Grisby and Schaefer, lower courts 

have consistently held that, absent a contradictory state statute, assignments of life 

insurance policies to parties without an insurable interest are valid.  Principal Life 

Ins. Co., 2012 WL 2401717 at *4 (explaining that Delaware has not enacted any 
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legislation that prohibits transferring life insurance policies to people or entities 

that lack an insurable interest in the life of the insured).  Some courts have even 

held that an insured may procure a life insurance policy and immediately thereafter 

transfer the interest to a person without an insurable interest in the life of the 

insured.  See Kramer v. Phoenix Life Ins. Co., 940 N.E.2d 535, 537 (N.Y. 2010); see 

also Principal Life Ins. Co., 2012 WL 2401717 at *4 (holding that immediate 

transfer of beneficiary for life insurance policy was not void against public policy as 

a matter of law);  Principal Life Ins. Co. v. DeRose, 1:08-CV-2294, 2011 WL 4738114 

at *7 (M.D. Pa. Oct. 5, 2011) (“Nothing herein shall be deemed to prohibit the 

immediate transfer or assignment of a contract so procured or effectuated.”) 

(citation omitted).  Further, a person’s intent at the time he or she procures a life 

insurance policy is irrelevant; the only issue is whether the person procuring the 

policy has an insurable interest in the life of the insured.  Phoenix Life Ins. Co., 940 

N.E.2d at 550.  Therefore, a person can acquire a policy with the sole intent of 

subsequently transferring it to a third party if that person had an insurable interest 

in the life being insured. 

Whether an insurable interest exists is again a question of state law.  Martin, 

supra, at 177.  In cases of life insurance policies, New Tejas has defined insurable 

interest as “an interest based upon a reasonable pecuniary advantage through the 

continued life […] of another person […] or a substantial interest engendered by 

love and affection in the case of individuals closely related by blood or law.”  N. Tej. 

§ 1409(a).  This definition is consistent with other jurisdictions.  See Utah Code 
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Ann. § 31A-21-104 (West 2009); see also 18 Del C. § 2704 (West 2011).  Most courts 

have required either a pecuniary relationship between the life being insured and 

the owner of the policy or a close relationship between the parties that is 

engendered by love and affection.  See Lincoln Nat. Life Ins. Co. v. Gordon R.A. 

Fishman Irrevocable Life Trust, 638 F. Supp. 2d 1170, 1177 (C.D. Cal. 2009) 

(“Insurable interest is defined under California law as an ‘interest based upon a 

reasonable expectation of pecuniary advantage through the continued life, health or 

bodily safety of another person and consequent loss by reason of that person's death 

. . . engendered by love and affection in the case of individuals closely related by 

blood or law.’”); see also North Am. Co. for Life & Health Ins. v. Lewis, 535 F. Supp. 

2d 755, 762 (S.D. Miss. 2008) (holding that an insurable interest can be a monetary 

or economic interest in the life of the insured and that a life insurance policy was 

not void for lack of an insurable interest solely because the beneficiary had an 

economic interest in the life of the insured continuing;  see also Sun Life Assurance 

Co. of Can. v. Berck, 719 F. Supp. 2d 410, 415-16 (D. Del. 2010). 

Here, the Investors presented some evidence that Sydney Hicks, a person 

with an insurable interest in the life of Mr. Hicks, financially contributed to at least 

the initial premium payments on the Policy.  R. at 11-12 (“Sydney further testified 

that he never would have purchased the Policy if Reggie Hightower did not agree to 

immediately reimburse his premium payments.”).  Thus, the district court erred in 

concluded that an insurable interest did not exist at the time the Policy was 

created. 
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ii. The Investors Presented Some Evidence that the Policy Was Not 
Procured as a Mere Cover for Wager. 
 

The district court again went beyond the terms of the parties’ agreement 

when it found that the Policy was in essence a wagering contract.  A contract of 

insurance upon a life in which the insured has no interest is a pure wager that gives 

the insured a sinister counter interest in having the life come to an end.  Grigsby, 

222 U.S. at 154.  The Supreme Court and the lower courts have consistently held 

that wager contracts are contrary to public policy and are therefore not enforceable.  

Id.;  see also Warnock, 104 U.S. at 779. Here, the Policy was not procured as a mere 

cover for wager.  Guaranty Life has failed to prove beyond mere speculation that the 

Investors had a fraudulent intent, and, therefore, the Policy cannot be void as a 

matter of law. Sun Life Assurance Co., 2008 WL 451054 at *3 (refusing to rule as a 

matter of law that a life insurance policy was void for lack of an insurable interest 

because the moving party failed to affirmatively prove that the insured had a 

fraudulent intent).  Rather, the district court found that the Policy was a contract 

for wager because it was procured as a result of a “pre-arranged deal” with the 

Investors.  R. at 14.  However, in making such a finding, the district court 

disregarded the formal documents executed between the parties and made an 

inference unsupported by the contractual agreement.  See USCA 17, Exhibit 1, 

Application Signature Page; see also USCA 22-23, Exhibit 3, Statement of Client 

Intent (designating Sydney Hicks as the beneficiary on the life insurance policy 

taken out for Mr. Hicks); see also USCA 25, Exhibit 4, Policy Acceptance Form. 
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In making this finding, the district court erred in disagreeing with Lincoln 

Nat’l Life Ins., 638 F. Supp. 2d at 1170–71.  In that case, the insured gave the 

district court formal documents for his life insurance contract that demonstrated 

the insured’s sons were the beneficiaries of the subject policy at its inception.  Id. at 

1178.  The insurer requested that the court look beyond the formal documents and 

presume fraudulent intent.  Id.  The court explained that the insurer’s argument 

was erroneous because the court cannot make assumptions at summary judgment 

and therefore should not “pierce the contract/agreements’ formalities and construe 

the transaction as actually conceived and intended by the parties.”  Id.  The court 

explained that there was no supporting authority “allowing a court to basically look 

behind the terms and other formalities of an insurance agreement(s) and basically 

re-write it to reflect what was really going on between the various parties thereto 

insofar as determining the existence (or lack thereof) of an insurable interest to an 

insurance policy.”  Id. at 1178-79. 

There is no support anywhere in the record for the District Court’s order 

indicating that the Policy was procured for a wager.  See R. at 11 (declaring that life 

insurance policy was void ab initio but not explaining the reasoning for its holding 

and denying all other grounds for Guaranty Life’s Motion for Summary Judgment). 

Further, Guaranty Life has pointed to no authority that would permit the district 

court to disregard formal document evidence at summary judgment and render its 

own conclusion about the weight of the evidence. Anderson, 477 U.S. at 248 

(explaining that the court’s role in summary judgment is not to weigh the evidence 
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but to determine if there is a genuine issue of material fact for trial).  The Investors 

presented the District Court with formal documentation that demonstrated that a 

person with an insurable interest in the life of Mr. Hicks (here, Sydney Hicks, his 

son) was the beneficiary of the life insurance policy taken out on Mr. Hicks’ life.  See 

USCA 17, Exhibit 1, Application Signature Page; see also USCA 22-23, Exhibit 3, 

Statement of Client Intent (designating Sydney Hicks as the beneficiary on the life 

insurance policy taken out for Mr. Hicks); see also USCA 25, Exhibit 4, Policy 

Acceptance Form.  Thus, the district court should have allowed a fact-finder to 

determine the weight and credibility that should be given to the Investors’ 

summary judgment evidence.  

C. Public Policy Disfavors the District Court’s Interpretation of Life 
Insurance Contracts. 
 
Public policy favors treating life insurance contracts as having the ordinary 

characteristics of property, as much as possible.  Grigsby, 222 U.S. at 156 (“So far as 

reasonable safety permits, it is desirable to give to life policies the ordinary 

characteristics of property.”); see also Robert S. Bloink, Article, Catalysts for 

Clarification: Modern Twists on the Insurable Interest Requirement for Life 

Insurance, 17 Conn. Ins. L.J. 55, 56 (2010) (explaining the benefits of viatical and 

secondary markets for life insurance policies because “a robust secondary market 

will increase the liquidity and value of consumers’ unwanted insurance policies, 

which will expand consumer options and eliminate the insurance companies' long-

standing [monopoly].”).  As the nineteenth century insurance law developed and 

allowed the transferability of life insurance beneficiaries, life insurance was soon 
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touted as an alternative to other investment products and bank savings accounts, 

solidifying the important public policy in understanding life insurance first and 

foremost as a vested property interest.  See Bloink, supra, at 76.  The majority of 

jurisdictions allow for the assignment of a policy because public policy favors the 

insured’s ability to sell the policy on the market for the most advantageous deal.  

Eryn Mathews, Notes and Commentaries, Stoli on the Rocks: Why States Should 

Eliminate the Abusive Practice of Stranger-Owned Life Insurance, 14 Conn. Ins. L.J. 

521, 547 (2008).  Without these secondary market alternatives that allow 

policyholders to sell to companies like Guaranty Life, policies would remain an 

illiquid asset.  See Grigsby, 222 U.S. at 156 (stating that to “deny the right to sell 

except to persons having such an [insurable] interest is to diminish appreciably the 

value of the contract in the owner's hands”); Hawley v. Aetna Life Ins. Co., 125 N.E. 

707, 712 (Ill. 1919) (noting that there is no “reasonable basis” for preventing an 

insured from selling or assigning his policy to anyone who would pay more than the 

cash surrender value “which the company is willing to pay”); see also Amick v. 

Butler, 12 N.E. 518, 520 (Ind. 1887); Mathews, supra, at 528. 

Accordingly, even critics of STOLI recognize that viatical and life settlements 

are lawful and serve legitimate purposes.  Mathews, supra, at 528.  The very 

purpose behind viaticals is to allow people who have no other liquid assets to cash 

in a policy that essentially functions as an investment. Grigsby, 222 U.S. at 156 

(explaining that “life insurance has become in our days one of the best recognized 

forms of investment and self-compelled saving).  Because life insurance policies 
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function just like other investments, they should be given the ordinary 

characteristics of property.  This would include assignability.  Chancellor Manor v. 

United States, 331 F.3d 891, 902 (Fed. Cir. 2003) (explaining a citizen’s inherent 

right to possess, use, and dispose of personal property items).  

Some courts have even noted that as long as the assignment of the policy was 

was done with the consent of the parties, the public policy objections were largely 

illusory.  Hawley, 125 N.E. at 708 (quoting Charles B. Elliott, Elliott on 

Insurance § 63 (1907)).  Similarly, as early as 1911, the Supreme Court recognized 

the objection to wagers, as well as the accompanying public policy concerns, do not 

exist in a situation where the policy is assigned to a third party.  Grigsby, 222 U.S. 

at 155.  In doing so, the Court noted that assigning a policy was “obviously […] a 

very different thing from granting such a general license, to allow the holder of a 

valid insurance upon his own life to transfer it to one whom he, the party most 

concerned, is not afraid to trust.  The law has no universal cynic fear of the 

temptation opened by a pecuniary benefit accruing upon a death.”  Id.  Allowing a 

person to take out a policy and designate any beneficiary (with or without an 

insurable interest) and not allowing that same person to assign the policy to a third 

party is drawing a distinction without a difference.  Hawley, 125 N.E. at 708  

(quoting 2 May on Insurance § 398a (4th ed.)). 

Prohibiting the sale of life insurance policies to viatical settlement providers like 

Presidential would ultimately only benefit the insurance companies and could have 

serious negative implications for policyholders.  See Bloink, supra, at 56 (explaining 
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the importance of secondary markets for retaining the value of life insurance 

policies and keeping the market competitive).  For instance, what if a policyholder 

has dutifully paid his premiums for years but now, because of financial hardship, is 

unable to continue paying those premiums?  Should he have to forfeit all the 

premiums paid to insurance company?  Good public policy indicates that rather 

than having the policyholder forfeit all of his equity in the policy, he should be able 

to sell it to a third party who is able to continue making the payments on the policy.  

If the policyholder is unable to sell the policy, this would create a windfall for 

insurance companies because they would have all of the collected premiums but 

could now cancel the policy and therefore never have to pay out on it.  See Principal 

Life Ins. Co. v. Lawrence Rucker 2007 Ins. Trust, 774 F. Supp. 2d 674, 681 (D. Del. 

2011) (explaining that insurers “cannot have it both ways” in seeking to void 

insurance policies and simultaneously demanding that they be allowed to retain 

premium payments). 

II.  THE DISTRICT COURT PROPERLY ORDERED GUARANTY LIFE TO 
RETURN ALL LIFE INSURANCE PREMIUM PAYMENTS. 
 
 In filing its claim to declare the Policy void, Guaranty Life sought relief in 

equity.  R. at 4 (claiming that because its claim involves a STOLI matter it should 

be resolved using principles of equity).  In deciding whether the Policy premiums 

should be returned to the policyholder, the district court ultimately used rescission, 

an equitable remedy, to order Guaranty Life to return the premiums.  R. at 14.  The 

district court’s summary judgment ruling granted the equitable remedy of 

rescission, and this ruling is subject to an abuse of discretion standard.  See Bruso v. 
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United Airlines, Inc., 239 F.3d 848, 861 (7th Cir. 2001) (“We review a court’s 

decision with respect to equitable relief for an abuse of discretion.”); Roberts v. Colo. 

State Bd. of Agric., 998 F.2d 824, 826 (10th Cir. 1993) (“We review a district court’s 

choice of equitable remedies for abuse of discretion.).  A district court’s power to 

select an appropriate equitable remedy is purely within the court’s discretion.  See 

Swann v. Charlotte-Mecklenburg Bd. of Ed., 402 U.S. 1, 15 (1971) (“[T]he scope of a 

district court’s equitable powers to remedy past wrongs is broad, for breadth and 

flexibility are inherent in equitable remedies.”).  Under an abuse of discretion 

standard of review, an appellate court must affirm the district court’s grant of 

equitable relief unless the appellate court determines that the district court has 

made a clear error of judgment or has applied an incorrect legal standard.  See 

SunAmerica Corp. v. Sun Life Assurance Co. of Canada, 77 F.3d 1325, 1333 (11th 

Cir. 1996).  Here, the district court remained within its discretion in ordering 

Guaranty Life to return premium payments on the Policy to the Investors. 

Furthermore, public policy favors the district court’s decision in this case because 

insurers should not receive premium payments on policies they will never be 

obligated to pay. See Mut. Assurance Soc. v. Watts, 14 U.S. 279, 285 (1816) (“It is 

unquestionably true, as a general principle, that where an insurer runs no risk, 

equity does not consider him entitled to a premium.”).   

A. The District Court Did Not Abuse Its Discretion in Granting 
Equitable Relief for The Investors. 
 
A district court has “broad latitude in fashioning equitable relief when 

necessary to remedy an established wrong.”  High Sierra Hikers Ass’n v. Blackwell, 
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390 F.3d 630, 641 (9th Cir. 2004) (citing Natural Res. Def. Council v. Southwest 

Marine, Inc., 236 F.3d 985, 999 (9th Cir. 2000)).  A district court’s power to grant an 

equitable remedy, like rescission, must be broad and flexible.  Swann, 402 U.S. at 

15.  Even when a district court rules that a life insurance policy is void as against 

public policy, a district court has discretion to order the insurer to return any and 

all premiums paid as a matter of equity.  Principal Life Ins. Co., 774 F. Supp. 2d at 

679-80 (ordering an insurer to return premiums paid into a life insurance policy 

even though the court held that the policy was void for lack of an insurable interest 

because effecting a plan or scheme to avoid laws that outlaw wagering against life 

does not amount to a finding of fraudulent activity on behalf of the insured).  Here, 

the district court did not abuse its discretion in requiring Guaranty Life to return 

premiums paid, because the district court made no finding that the Investors had 

engaged in fraudulent or bad faith activity.  R. at 14.  However, even had there been 

such a finding, a district court’s broad discretion to grant equitable remedies 

extends even to situations where there has been a finding of fraudulent activity.  

Principal Life Ins. Co., 774 F. Supp. 2d at 674. 

i.  Because the District Court Did Not Rule on Whether Fraudulent 
Activity Occurred, the Investors Should Not Be Prohibited from 
Having the Premium Payments Returned to Them. 
 

Courts have held that rescission of benefit increases on a life insurance policy 

requires the insurer to refund premiums.  Lincoln Nat. Life Ins. Co. v. Snyder, 722 

F. Supp. 2d 546, 564 (D. Del. 2010) (citing Oglesby v. Penn Mut. Life Ins. Co., 877 

F.Supp. 872, 890 (D. Del. 1994)).  Other courts have also held that rescission is an 



 

 45 

equitable claim that requires all parties to be returned to the status quo ante.  

Snyder, 722 F. Supp. 2d at 564-65 (citing Strassburger v. Earley, 752 A.2d 557, 578 

(Del. Ch. 2000) (returning the parties “to the position they occupied before the 

challenged transaction”));  see also Sannini v. Casscells, 401 A.2d 927, 927 (Del. 

1979) (finding that election of remedies in equity precludes inconsistent judgments).   

Courts of appeals will affirm a lower court’s decision to return premium payments 

to an insured after it has been determined that an insurable interest does not exist 

so long as there is no affirmative finding that the insured also engaged in fraud.  

See Wuliger v. Manufacturers Life Ins. Co., 567 F.3d 787, 797 (6th Cir. 2009) (citing 

Metro. Life Ins. Co. v. Felix, 75 N.E. 941, 943 (Ohio 1905) (noting insured’s right to 

rescind policy and demand return of premiums if policy is void due to lack of 

insurable interest, but expressly conditioning rescission upon “there being no 

fraudulent conduct by the beneficiary”)).   

Here, the district court made no finding that the Investors had committed 

fraudulent or bad faith activity.  R. at 14.  Rather, the district court limited its order 

to finding that the Policy was void ab initio because the Policy lacked an insurable 

interest at its inception.  R. at 14.  This order is problematic for the same reason as 

the lower court’s order discussed in Metro Life, because the district court’s finding 

that a life insurance policy lacks an insurable interest at its inception is not the 

equivalent of finding fraudulent activity.  R. at 14;  see also Metro. Life, 75 N.E. at 

943.  And, just as the Ohio Supreme Court in Metro Life found that equitable relief 

of returning premium payments was warranted when there was no finding of 
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fraudulent activity, here the district court did not abuse its discretion in granting 

equitable relief when there was no affirmative finding of fraudulent activity on 

behalf of the Investors.   

Cases in which district courts have refused to return premiums paid on life 

insurance policies ultimately declared void ab initio are distinguishable from the 

instant case.  The majority of courts refuse to return premiums if the policy is not 

voided based on rescission of the contract.  See Penn Mut. Life Ins. Co. v. Greatbanc 

Trust Co., 09 C 06129, 2012 WL 3437161 at *5 (N.D. Ill. Aug. 15, 2012) (refusing 

return of premium payments for policy that was voided ab initio and not through 

rescission).  In other cases, such as Greatbanc Trust, the district court explained 

that its holding was predicated on the fact that the insured in that case did not 

request equitable relief in the form of returning the premium payments.  Id.  Thus, 

the court held that it could not grant equity grounded in rescission principles when 

the relief was not affirmatively requested by the insured.  Id.  

  These cases are distinguishable for two reasons.  First, unlike in Greatbanc 

Trust, the Investors in this case explicitly requested affirmative, equitable relief 

from the district court.  R. at 13.  The Investors filed a Motion for Summary 

Judgment in which they requested that the premium payments be returned in the 

event that the district court found the Policy void ab initio.  R. at 13.  Second, a 

district court has discretion on whether or not premium payments should be 

returned as an equitable remedy to the insured.  Simply because some district 

courts ultimately conclude that premium payments should not be returned to 
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insureds when a policy is declared void ab initio does not mean that this district 

court abused its discretion in ordering Guaranty Life to return the premium 

payments that it has received under the void life insurance policy. 

ii.  Courts Have Discretion to Grant Equitable Relief to Insureds Even 
When Fraudulent Activity Has Occurred. 

 
Furthermore, even where fraudulent activity has occurred, courts have 

exercised discretion in requiring a return of premiums paid.  While courts have 

notably permitted damages to be awarded in cases where fraudulent activity 

occurred in the procurement of a life insurance policy, those courts have 

importantly emphasized that the award of damages is separate from a right to 

retain the premiums received on those policies.  See Principal Life Ins. Co., 774 F. 

Supp. 2d at 682 (ordering insurer to return premium payments on life insurance 

policy declared void ab initio even though the court found facts that indicated the 

insured had engaged in a plan or scheme to undermine the laws of Delaware by 

wagering on life); see also Snyder, 722 F. Supp. 2d at 564-65 (citing Creative 

Research Mfg. v. Advanced Bio-Delivery LLC, Civ. No. 1211-A, 2007 WL 286735, at 

*10 (Del. Ch. Jan. 30, 2007) (awarding “operating costs and out-of-pocket expenses” 

incurred by plaintiff in equitable rescission action));  Martin Newark Dealership, 

Inc. v. Grube, Civ. No. 97-11-064, 1998 WL 1557485, at *4 (Del. Ct. Com. Pl. Dec. 

22, 1998) (allowing a plaintiff to be awarded “money or other property of which it 

has been deprived.”).  In equitable actions, even where fraudulent activity has 

occurred, insurers may not have the benefit of voiding a life insurance policy and by 

the same turn retain premiums paid toward that life insurance policy.  Snyder, 722 
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F. Supp. 2d at 565 n.16 (“Plaintiff may not simultaneously seek rescission of the 

policy and retainment of the premiums.”).  Even where there are affirmative 

findings that an insured engaged in fraudulent activity, courts have ordered that 

the insurer return premium payments on equitable grounds.  See Gilmore v. Eureka 

Cas. Co., 10 P.2d 810, 813 (Cal. 1932) (ordering insurer to return premium 

payments on life insurance contract declared void ab initio even though the insured 

engaged in fraud).  

B.  Public Policy Favors Returning Premiums on Void Life Insurance 
Policies. 
 
Public policy considerations require that when an insurance company seeks 

to have a policy declared void ab initio, that company may not also be entitled to 

retain the premiums paid under that insurance policy.  Insurance policy premiums 

paid by the insured serve as the consideration for which the insurer agrees to 

assume the risk specified in a life insurance policy.  See Couch on Insurance § 69:2 

(3d ed. 1996).  However, in cases, as here, where the life insurance policy has been 

rescinded, the insurer no longer assumes any risk under the life insurance policy.  

As the Supreme Court noted in 1816, “it is unquestionably true…that where an 

insurer runs no risk, equity does not consider him entitled to a premium.”  Watts, 14 

U.S. at 285.  When, due to rescission of the contract, Guaranty Life no longer 

assumes any risk under the Policy, public policy requires that Guaranty Life return 

the insurance premiums paid on the life insurance policy.  

The very purpose of the equitable remedy of rescission is to return the parties 

to the position they were in before entering into the rescinded contract.  Sun Life 
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Assurance Co., 719 F. Supp. 2d at 418 (citing Strassburger, 752 A.2d at 578  

(returning the parties “to the position they occupied before the challenged 

transaction”); see also Sannini, 401 A.2d at 927 (finding that election of remedies in 

equity precludes inconsistent judgments)).  The equitable remedy of rescission 

serves to return both parties to the status quo ante and requires each of the parties 

to return any benefits they received under the contract.  See Ambassador Hotel Co. 

v. Wei-Chuan Inv., 189 F.3d 1017, 1031 (9th Cir. 1999) (“Under true rescission, the 

plaintiff returns to the defendant the subject of the transaction, plus any other 

benefit received under the contract, and the defendant returns to the plaintiff the 

consideration furnished, plus interest.”); Greatbanc Trust Co., 2012 WL 3437161 at 

*5.  Here, the district court properly relied on PHL Variable in rendering summary 

judgment on the issue of returning premiums.  PHL Variable Ins. Co. v. Jolly, 800 

F. Supp. 2d 1205, 1207–16 (N.D. Ga. 2011) (explaining that there is “no factual, 

legal or equitable basis for permitting [the insurer] to obtain policy premiums” 

when the policy has been declared void).  Guaranty Life may not ask the court to 

declare a policy void ab initio, and, in the same breath, argue that it is entitled to 

retain policy premiums paid on a policy which is now void.  See Principal Life Ins. 

Co., 774 F. Supp. 2d at 681 (explaining that insurers “cannot have it both ways” in 

seeking to void insurance policies and simultaneously demanding that they be 

allowed to retain premium payments).  If this Court finds that the Policy is void ab 

initio, sound public policy compels Guaranty Life to return the premiums paid 

under the now-rescinded insurance policy.   
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Furthermore, allowing an insurance company to retain premiums following 

rescission of a policy would give insurance companies an incentive to delay in 

bringing suits for rescission, so as to continue to collect insurance premiums at no 

actual risk.  Generally, our system of jurisprudence seeks to encourage plaintiffs to 

bring suits in a timely manner so that the litigation may be resolved as quickly as 

possible.  See, e.g., In re Checking Account Overdraft Litigation, 830 F. Supp. 2d 

1330, 1345 (S.D. Fla. 2011) (discussing court’s preference for encouraging 

settlements that help avoid time-consuming and expensive litigation).  These are 

the public policy reasons served by imposing statutes of limitations.  See Am. Pipe & 

Const. Co. v. Utah, 414 U.S. 538, 561 (1974) (“The purpose of statutes of limitations 

is to prevent surprises through the revival of claims that have been allowed to 

slumber until evidence has been lost, memories have faded, and witnesses have 

disappeared.”) (quoting Order of R.R. Telegraphers v. Ry. Express Agency, 321 U.S. 

342, 348-49 (1944)); see also Tyler Ochoa and Andrew Wistrich, Article, Puzzling 

Purposes of Statutes of Limitations, 28 Pac. L. J. 453, 456 (1997).  Similarly, courts 

awarding equitable remedies should seek to encourage the timely bringing of suits 

for rescission.  Allowing Guaranty Life to retain premiums paid until the time of 

rescission of contract incentivizes delayed litigation and allows insurance companies 

to benefit from tardiness in bringing suits for rescission.  Thus, if this Court 

ultimately concludes that the Policy is void, this Court should affirm the district 

court’s decree ordering Guaranty Life to return the premium payments it received 

under that Policy. 
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CONCLUSION 

 The district court erred in granting summary judgment to Guaranty Life on 

whether an insurable interest existed at the Policy’s inception; the district court 

should have presented this issue to the fact-finder because the Investors provided 

evidence that put this issue in contest. Accordingly, the district court’s ruling should 

be reversed and remanded to the fact-finder.  

If this Court ultimately concludes that the Policy is void ab initio, the district 

court did correctly grant equitable relief to the Investors by ordering Guaranty Life 

to return premium payments it received on the Policy; the district court remained 

within its discretion in granting equitable relief to the Investors.  Thus, the district 

court’s ruling on this issue should be affirmed. 
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APPENDIX A 
 
N. Tej. § 1409 – Insurable Interest 
 
(a) An insurable interest, with reference to life and disability insurance, is an 
interest based upon a reasonable expectation of pecuniary advantage through the 
continued life, health, or bodily safety of another person and consequent loss by 
reason of that person's death or disability or a substantial interest engendered by 
love and affection in the case of individuals closely related by blood or law. 
 
(b) An individual has an unlimited insurable interest in his or her own life, health, 
and bodily safety and may lawfully take out a policy of insurance on his or her own 
life, health, or bodily safety and have the policy made payable to whomsoever he or 
she pleases, regardless of whether the beneficiary designated has an insurable 
interest. 
 
(c) An insurable interest shall be required to exist at the time the contract of life or 
disability insurance becomes effective, but need not exist at the time the loss occurs. 
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APPENDIX B 
 

N. Tej. § 1409 – Insurable Interest (Amended August 28, 2009) 
 
(a) An insurable interest, with reference to life and disability insurance, is an 
interest based upon a reasonable expectation of pecuniary advantage through the 
continued life, health, or bodily safety of another person and consequent loss by 
reason of that person's death or disability or a substantial interest engendered by 
love and affection in the case of individuals closely related by blood or law. 
 
(b) An individual has an unlimited insurable interest in his or her own life, health, 
and bodily safety and may lawfully take out a policy of insurance on his or her own 
life, health, or bodily safety and have the policy made payable to whomsoever he or 
she pleases, regardless of whether the beneficiary designated has an insurable 
interest. 
 
(c) An insurable interest shall be required to exist at the time the contract of life or 
disability insurance becomes effective, but need not exist at the time the loss occurs. 
 
(d) Trusts and special purpose entities that are used to apply for and initiate the 
issuance of policies of insurance for investors, where one or more beneficiaries of 
those trusts or special purpose entities do not have an insurable interest in the life 
of the insured, violate the insurable interest laws and the prohibition against 
wagering on life. 
 
(e) Any device, scheme, or artifice designed to give the appearance of an insurable 
interest where there is no legitimate insurable interest violates the insurable 
interest laws. 
 
(f) This section shall not be interpreted to define all instances in which an insurable 
interest exists. 
 
(g) The 2009 Amendments are not to be applied retroactively. 
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APPENDIX C 

N. Tej. § 1408 – Rescission 
 
If a representation is false in a material point, whether affirmative or promissory, 
the injured party is entitled to rescind the contract from the time the representation 
becomes false. 
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APPENDIX D 
 

15 U.S.C. § 1011. Declaration of policy 
 
Congress hereby declares that the continued regulation and taxation by the several 
States of the business of insurance is in the public interest, and that silence on the 
part of the Congress shall not be construed to impose any barrier to the regulation 
or taxation of such business by the several States. 
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APPENDIX E 
 

15 U.S.C. § 1012. Regulation by State law; Federal law relating specifically 
to insurance; applicability of certain Federal laws after June 30, 1948 
 
(a) State regulation 
 
The business of insurance, and every person engaged therein, shall be subject to the 
laws of the several States which relate to the regulation or taxation of such 
business. 
 
(b) Federal regulation 
 
No Act of Congress shall be construed to invalidate, impair, or supersede any law 
enacted by any State for the purpose of regulating the business of insurance, or 
which imposes a fee or tax upon such business, unless such Act specifically relates 
to the business of insurance: Provided, That after June 30, 1948, the Act of July 2, 
1890, as amended, known as the Sherman Act, and the Act of October 15, 1914, as 
amended, known as the Clayton Act, and the Act of September 26, 1914, known as 
the Federal Trade Commission Act, as amended [15 U.S.C.A. 41 et seq.], shall be 
applicable to the business of insurance to the extent that such business is not 
regulated by State law. 
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APPENDIX F 
 

15 U.S.C. § 1013. Suspension until June 30, 1948, of application of certain 
Federal laws; Sherman Act applicable to agreements to, or acts of, boycott, 
coercion, or intimidation 
 
(a) Until June 30, 1948, the Act of July 2, 1890, as amended, known as the Sherman 
Act, and the Act of October 15, 1914, as amended, known as the Clayton Act, and 
the Act of September 26, 1914, known as the Federal Trade Commission Act [15 
U.S.C.A. 41 et seq.], and the Act of June 19, 1936, known as the Robinson-Patman 
Anti-Discrimination Act, shall not apply to the business of insurance or to acts in 
the conduct thereof. 
 
(b) Nothing contained in this chapter shall render the said Sherman Act 
inapplicable to any agreement to boycott, coerce, or intimidate, or act of boycott, 
coercion, or intimidation. 
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APPENDIX G 
 
28 U.S.C. § 1291. Final decisions of district courts 

The courts of appeals (other than the United States Court of Appeals for the 
Federal Circuit) shall have jurisdiction of appeals from all final decisions of the 
district courts of the United States, the United States District Court for the District 
of the Canal Zone, the District Court of Guam, and the District Court of the Virgin 
Islands, except where a direct review may be had in the Supreme Court. The 
jurisdiction of the United States Court of Appeals for the Federal Circuit shall be 
limited to the jurisdiction described in sections 1292(c) and (d) and 1295 of this title. 
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APPENDIX H 
 

Utah Code Ann. § 31A-21-104. Insurable interest and consent 
 
(1) As used in this chapter: 
 
(a) For purposes of this section, “exchange” means an exchange made pursuant to 
Section 1035, Internal Revenue Code, as may be amended. 
 
(b) “Insurable interest” in a person means the following, including a circumstance 
described in Subsection (3): 
 
(i) for a person closely related by blood or by law, a substantial interest engendered 
by love and affection; or 
 
(ii) in the case of a person not described in Subsection (1)(b)(i), a lawful and 
substantial interest in having the life, health, and bodily safety of the person 
insured continue. 
 
(c) “Insurable interest” in property or liability means any lawful and substantial 
economic interest in the nonoccurrence of the event insured against. 
 
(d) “Life settlement” is as defined in Section 31A-36-102. 
 
(2)(a) An insurer may not knowingly provide insurance to a person who does not 
have or expect to have an insurable interest in the subject of the insurance. 
 
(b) A person may not knowingly procure, directly, by assignment, or otherwise, an 
interest in the proceeds of an insurance policy unless that person has or expects to 
have an insurable interest in the subject of the insurance. 
 
(c) In the case of life insurance, the insurable interest requirements of Subsections 
(2)(a) and (b): 
 
(i) are satisfied if the requirements are met:(A) at the effective date of the insurance 
policy; and(B) at the time of a later procurement, if any, of an interest in the 
proceeds of an insurance policy; and 
 
(ii) do not need to be met at the time that proceeds of an insurance policy are 
payable if the requirements are met at the times specified in Subsection (2)(c)(i). 
 
(d) Except as provided in Subsections (7) and (8), insurance provided in violation of 
this Subsection (2) is subject to Subsection (6). 
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(e) A policy holder in a group insurance policy does not need an insurable interest if 
a certificate holder or a person other than the group policyholder who is specified by 
the certificate holder is the recipient of the proceeds of the group insurance policy. 
 
(3) The following is a nonexhaustive list of insurable interests: 
 
(a) A person has an unlimited insurable interest in that person's own life and 
health. 
 
(b) A shareholder, member, or partner has an insurable interest in the life of 
another shareholder, member, or partner for purposes of an insurance contract that 
is an integral part of a legitimate buy-sell agreement respecting shares, 
membership interests, or partnership interests in the business. 
 
(c)(i) A trust has an insurable interest in the subject of the insurance to the extent 
that all beneficiaries of the trust have an insurable interest. 
 
(ii) A trust violates this section if the trust: 
 
(A) is created to give the appearance of an insurable interest, but an insurable 
interest does not exist; and 
 
(B) is used to initiate a policy for an investor or other person who has no insurable 
interest in the insured. 
 
(d)(i) Subject to Subsection (3)(d)(v), an employer or an employer sponsored trust: 
 
(A) has an insurable interest in the lives of the employer's: 
 
(I) directors; 
 
(II) officers; 
 
(III) managers; 
 
(IV) nonmanagement employees; and 
 
(V) retired employees; and 
 
(B) may insure a life listed in Subsection (3)(d)(i)(A): 
 
(I) on an individual or group basis; and 
 
(II) with the written consent of the insured. 
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(ii)(A) A trustee of a trust established by an employer for the sole benefit of the 
employer has the same insurable interest in the life and health of any person as 
does the employer. 
 
(B) Without limiting the general principle in Subsection (3)(d)(ii)(A), a trustee of a 
trust established by an employer that provides life, health, disability, retirement, or 
similar benefits to an individual identified in Subsection (3)(d)(i)(A) has an 
insurable interest in the life of the individual described in Subsection (3)(d)(i)(A) for 
whom the benefits are provided. 
 
(iii)(A) For the purpose of exchanging life insurance, an individual described in 
Subsection (3)(d)(i)(A) includes an individual who was formerly included under 
Subsection (3)(d)(i)(A) if the life insurance to be exchanged: 
 
(I) is purchased or acquired while the individual is a current director, officer, 
manager, or employee; and 
 
(II) is exchanged for life insurance in an amount that does not exceed the amount of 
the insurance being exchanged. 
 
(B) Written consent of an individual described in this Subsection (3)(d)(iii) is not 
required at the time of the exchange of the life insurance. 
 
(C) This Subsection (3)(d)(iii) shall be interpreted in a manner consistent with 
Subsection (2)(c).(iv)(A) If an employer or trustee establishes an insurable interest 
as provided in this Subsection (3)(d) and all of the employer's business is acquired, 
purchased, merged into, or otherwise transferred to a subsequent employer, the 
insurable interest of the original employer or trustee in an individual described in 
Subsection (3)(d)(i)(A) is automatically transferred to: 
 
(I) the subsequent employer; or 
 
(II) the trustee of a trust established by the subsequent employer for the subsequent 
employer's sole benefit. 
 
(B) A subsequent employer or a trustee of a trust described in Subsection 
(3)(d)(iv)(A)(II) may exchange life insurance that is purchased or acquired in an 
individual described in Subsection (3)(d)(i)(A) by the original employer or trustee 
without establishing a new insurable interest at the time of the exchange of the 
insurance. 
 
(v) The extent of an employer's or employer sponsored trust's insurable interest for 
a nonmanagement or retired employee under Subsection (3)(d)(i) is limited to an 



 

 62 

amount commensurate with the employer's unfunded liabilities at the time 
insurance on the nonmanagement or retired employee is procured. 
 
(4)(a) Except as provided in Subsection (5), an insurer may not knowingly issue an 
individual life or accident and health insurance policy to a person other than the 
one whose life or health is at risk unless that person: 
 
(i) is 18 years of age or older; 
 
(ii) is not under guardianship under Title 75, Chapter 5, Protection of Persons 
Under Disability and Their Property; and 
 
(iii) gives written consent to the issuance of the policy. 
 
(b) A person shall express consent: 
 
(i) by signing an application for the insurance with knowledge of the nature of the 
document; or 
 
(ii) in any other reasonable way. 
 
(c) Insurance provided in violation of this Subsection (4) is subject to Subsection (6). 
 
(5)(a) A life or accident and health insurance policy may be taken out without 
consent in a circumstance described in this Subsection (5)(a). 
 
(i) A person may obtain insurance on a dependent who does not have legal capacity. 
 
(ii) A creditor may, at the creditor's expense, obtain insurance on the debtor in an 
amount reasonably related to the amount of the debt. 
 
(iii) A person may obtain life and accident and health insurance on an immediate 
family member who is living with or dependent on the person. 
 
(iv) A person may obtain an accident and health insurance policy on others that 
would merely indemnify the policyholder against expenses the person would be 
legally or morally obligated to pay. 
 
(v) The commissioner may adopt rules permitting issuance of insurance for a limited 
term on the life or health of a person serving outside the continental United States 
who is in the public service of the United States, if the policyholder is related within 
the second degree by blood or by marriage to the person whose life or health is 
insured. 
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(b) Consent may be given by another in a circumstance described in this Subsection 
(5)(b). 
 
(i) A parent, a person having legal custody of a minor, or a guardian of a person 
under Title 75, Chapter 5, Protection of Persons Under Disability and Their 
Property, may consent to the issuance of a policy on a dependent child or on a 
person under guardianship under Title 75, Chapter 5, Protection of Persons Under 
Disability and Their Property. 
 
(ii) A grandparent may consent to the issuance of life or accident and health 
insurance on a grandchild. 
 
(iii) A court of general jurisdiction may give consent to the issuance of a life or 
accident and health insurance policy on an ex parte application showing facts the 
court considers sufficient to justify the issuance of that insurance. 
 
(6)(a) An insurance policy is not invalid because: 
 
(i) the insurance policy is issued or procured in violation of Subsection (2); or 
 
(ii) consent has not been given. 
 
(b) Notwithstanding Subsection (6)(a), a court with appropriate jurisdiction may: 
 
(i) order the proceeds to be paid to some person who is equitably entitled to the 
proceeds, other than the one to whom the policy is designated to be payable; or 
 
(ii) create a constructive trust in the proceeds or a part of the proceeds on behalf of a 
person who is equitably entitled to the proceeds, subject to all the valid terms and 
conditions of the policy other than those relating to insurable interest or consent. 
 
(7) This section does not prevent an organization described under Section 501(c)(3), 
(e), or (f), Internal Revenue Code, as amended, and the regulations made under this 
section, and which is regulated under Title 13, Chapter 22, Charitable Solicitations 
Act, from soliciting and procuring, by assignment or designation as beneficiary, a 
gift or assignment of an interest in life insurance on the life of the donor or assignor 
or from enforcing payment of proceeds from that interest. 
 
(8)(a) Subsection (8)(b) applies if: 
 
 
 
(i) an insurance policy is transferred pursuant to a life settlement in accordance 
with Chapter 36, Life Settlements Act ; and 
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(ii) before the transfer described in Subsection (8)(a)(i) the insurable interest 
requirements of Subsection (2)(c)(i) are met for the insurance policy. 
 
(b) An insurance policy described in Subsection (8)(a) is not subject to Subsection 
(6)(b) and nothing in this section prevents: 
 
(i) an owner of life insurance, whether or not the owner is also the subject of the 
insurance, from entering into a life settlement; 
 
(ii) a life settlement producer from soliciting a person to enter into a life settlement; 
 
(iii) a person from enforcing payment of proceeds from the interest obtained under a 
life settlement; or 
 
(iv) the execution: 
 
(A) of any of the following with respect to the death benefit or ownership of any 
portion of a settled policy as provided for in Section 31A-36-109: 
 
(I) an assignment; 
 
(II) a sale; 
 
(III) a transfer; 
 
(IV) a devise; or 
 
(V) a bequest ; and 
 
(B) by any of the following: 
 
(I) a life settlement provider; 
 
(II) a life settlement purchaser; 
 
(III) a financing entity; 
 
(IV) a related provider trust; 
 
(V) a special purpose entity; 
 
(VI) a qualified institutional buyer as defined in Rule 144A, 17 C.F.R. Sec. 
230.144A; or 
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(VII) an accredited investor as defined in Regulation D, Rule 501, 17 C.F.R. Sec. 
230.501. 
 
(9)(a) The insurable interests described in this section: 
 
(i) are not exclusive; 
 
(ii) are cumulative of an insurable interest that is not expressly included in this 
section but exists in common law; and 
 
(iii) are not in lieu of an insurable interest that is not expressly included in this 
section but exists in common law. 
 
(b) The inclusion of an insurable interest in this section may not be considered to be 
excluding another insurable interest that is similar to the insurable interest 
included in this section. 
 
(c)(i) The recognition of an insurable interest in this section by Chapter 89, Laws of 
Utah 2007, does not imply or create a presumption that the insurable interest did 
not exist before April 30, 2007. 
 
(ii) An insurable interest shall be presumed with respect to a life insurance policy 
issued before April 30, 2007 to a person whose insurable interest is recognized in 
this section by Chapter 89, Laws of Utah 2007. 
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APPENDIX I 
 
N.Y. Ins. Law § 3205. Insurable interest in the person; consent required; exceptions 
 
 (a) In this section: 
 
(1) The term, “insurable interest” means: 
 
(A) in the case of persons closely related by blood or by law, a substantial interest 
engendered by love and affection; 
 
(B) in the case of other persons, a lawful and substantial economic interest in the 
continued life, health or bodily safety of the person insured, as distinguished from 
an interest which would arise only by, or would be enhanced in value by, the death, 
disablement or injury of the insured. 
 
(2) The term “contract of insurance upon the person” includes any policy of life 
insurance and any policy of accident and health insurance. 
 
(3) The term “person insured” means the natural person, or persons, whose life, 
health or bodily safety is insured. 
 
(b)(1) Any person of lawful age may on his own initiative procure or effect a contract 
of insurance upon his own person for the benefit of any person, firm, association or 
corporation. Nothing herein shall be deemed to prohibit the immediate transfer or 
assignment of a contract so procured or effectuated. 
 
(2) No person shall procure or cause to be procured, directly or by assignment or 
otherwise any contract of insurance upon the person of another unless the benefits 
under such contract are payable to the person insured or his personal 
representatives, or to a person having, at the time when such contract is made, an 
insurable interest in the person insured. 
 
(3) Notwithstanding the provisions of paragraphs one and two of this subsection, a 
Type B charitable, educational or religious corporation formed pursuant to 
paragraph (b) of section two hundred one of the not-for-profit corporation law, or its 
agent, may procure or cause to be procured, directly or by assignment or otherwise, 
a contract of life insurance upon the person of another and may designate itself or 
cause to have itself designated as the beneficiary of such contract. 
 
(4) If the beneficiary, assignee or other payee under any contract made in violation 
of this subsection receives from the insurer any benefits thereunder accruing upon 
the death, disablement or injury of the person insured, the person insured or his 
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executor or administrator may maintain an action to recover such benefits from the 
person receiving them. 
 
(c) No contract of insurance upon the person, except a policy of group life insurance, 
group or blanket accident and health insurance, or family insurance, as defined in 
this chapter, shall be made or effectuated unless at or before the making of such 
contract the person insured, being of lawful age or competent to contract therefor, 
applies for or consents in writing to the making of the contract, except in the 
following cases: 
 
(1) A wife or a husband may effectuate insurance upon the person of the other. 
 
(2) Any person having an insurable interest in the life of a minor under the age of 
fourteen years and six months or any person upon whom such minor is dependent 
for support and maintenance, may effectuate a contract of insurance upon the life of 
such minor, in an amount which shall not exceed the limits specified in section 
three thousand two hundred seven of this article. 
 
(d) In addition to any other basis under which either an employer, or an irrevocable 
trust established by one or more employers or one or more employers and one or 
more labor unions, have an insurable interest in the lives of any of its employees or 
retirees or those of its subsidiaries or affiliated companies, an employer or such a 
trust shall have an insurable interest in the lives of any such employees or retirees 
who are participants or who are eligible to participate, upon the satisfaction of age, 
service or similar eligibility criteria, in an employee benefit plan, established or 
maintained by an employer as defined by the federal Employee Retirement Income 
Security Act of 1974, 29 U.S.C. § 1001 et seq., provided that: 
 
(1) The employer providing for insurance coverage or causing such coverage to be 
issued under this subsection:  
 
(A) prior to or at the commencement of any such coverage notifies prospective 
insureds in writing that coverage is being obtained on their lives, requires that 
prospective insureds consent in writing to such coverage, provides each consenting 
insured the right to have any coverage on his/her life issued under the authority of 
this subsection discontinued at any time and describes in the notice the method the 
insured may use to terminate coverage;  
 
(B) at the time any insured employee's employment terminates, notifies the 
employee of the right to discontinue such coverage, provided, however, that no such 
notification shall be required if the insured employee possesses a present or 
prospective right to receive any of the benefits under an employee benefit plan being 
financed, in whole or in part, by such life insurance coverage; and  
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(C) at any time after the termination of an insured employee's employment and 
upon the termination of an employee benefit plan being financed, in whole or in 
part, by such life insurance coverage or a reduction of the benefits provided 
thereunder, notifies the employee of the right to discontinue such coverage. 
 
(2) At the time coverage is issued, the total amount of insurance coverage issued to 
date to the employer or trust under authority of this subsection shall not exceed the 
costs of employee and/or retiree benefits already incurred in connection with such 
employee benefit plan since the earliest date coverage on an employee or retiree was 
issued under this subsection, plus the projected future cost of such benefits as 
established by the employer. 
 
(3) The amount of coverage insuring the life of each such employee or retiree and 
the selection of the employees or retirees to be insured is based purely on 
nondiscriminatory factors such as age, premium amount or some other 
nondiscriminatory factor, and not on conditions or terms of employment other than 
participation in an employee benefit plan described herein. 
 
(4) If subsequent to issuance of the policy or policies providing life insurance 
coverage pursuant to this subsection, the insurer providing the coverage is replaced 
by another insurer, the employer shall notify each insured employee or retiree of 
such replacement. 
 
(5) During the first five years subsequent to issuance of the policy or policies 
providing life insurance pursuant to this subsection, the policyholder does not 
undertake a pattern of borrowing likely to require all or a substantial part of the 
cash values of the policies to be pledged as security against repayment of such 
loans, unless such borrowing was incurred because of an unforeseen substantial loss 
of income or unforeseen increase in financial obligations. 
 
(e) If, pursuant to subparagraph (A) of paragraph one of subsection (d) of this 
section, the employer receives from the employee or retiree written notice that he or 
she rejects the issuance of the insurance, the employer shall notify the insurer of 
such rejection and the insurance shall not be issued, or if the insurance has already 
been issued and the employee elects to have the existing coverage terminated, the 
employee shall notify the insurer of the election to terminate coverage in writing, 
and upon receipt of such written notice from the employee, the insurance shall not 
be continued in effect and shall terminate upon receipt of such written notice from 
the employee. In such event, the insurer shall pay any amounts which are payable 
to the employer or trust policy owner as the result of such termination of coverage, 
pursuant to the terms and conditions of coverage. Unless the employee or retiree 
complies with the requirements of this subsection, neither the employee, retiree nor 
his or her successor in interest, may contest the validity of the coverage. 
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APPENDIX J 
 
18 Del C. § 2704. Insurable Interest; Personal Insurance. 
 
(a) Any individual of competent legal capacity may procure or effect an insurance 
contract upon his/her own life or body for the benefit of any person, but no person 
shall procure or cause to be procured any insurance contract upon the life or body of 
another individual unless the benefits under such contract are payable to the 
individual insured or his/her personal representatives or to a person having, at the 
time when such contract was made, an insurable interest in the individual insured. 
 
(b) If the beneficiary, assignee or other payee under any contract made in violation 
of this section receives from the insurer any benefits thereunder accruing upon the 
death, disablement or injury of the individual insured, the individual insured or 
his/her executor or administrator, as the case may be, may maintain an action to 
recover such benefits from the person so receiving them. 
 
(c) "Insurable interest" as to such personal insurance means that every individual 
has an insurable interest in the life, body and health of himself or herself and a 
person has an insurable interest in the life, body and health of other individuals as 
follows: 
 
(1) In the case of individuals related closely by blood or by law, a substantial 
interest engendered by love and affection; 
 
(2) In the case of other persons, a lawful and substantial economic interest in 
having the life, health or bodily safety of the individual insured continue, as 
distinguished from an interest which would arise only by, or would be enhanced in 
value by, the death, disablement or injury of the individual insured; 


