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Chapter 6D Fundraising
Part 6D.2 Disclosure to investors about securities
Division 2 Offers that need disclosure to investors

Section 706

Division 2—Offers that need disclosure to investors

706 Issue offers that need disclosure

An offer of securities for issue needs disclosure to investors under
this Part unless section 708 or 708AA says otherwise.

707 Sale offers that need disclosure

Only some sales need disclosure

(1) An offer of securities for sale needs disclosure to investors under
this Part only if disclosure is required by subsection (2), (3) or (5).

Off-market sale by controller

(2) An offer of a body’s securities for sale needs disclosure to
investors under this Part if:

(a) the person making the offer controls the body; and
(b) either:
(i) the securities are not quoted; or

(ii) although the securities are quoted, they are not offered
for sale in the ordinary course of trading on a relevant
financial market;

and section 708 does not say otherwise.

Note: See section SOAA for when a person controls a body.

Sale amounting to indirect issue

(3) An offer of a body’s securities for sale within 12 months after their
issue needs disclosure to investors under this Part if:
(a) the body issued the securities without disclosure to investors
under this Part; and
(b) either:

(i) the body issued the securities with the purpose of the
person to whom they were issued selling or transferring
the securities, or granting, issuing or transferring
interests in, or options over, them; or

(i) the person to whom the securities were issued acquired
them with the purpose of selling or transferring the
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Section 707

securities, or granting, issuing or transferring interests
in, or options over, them;

and section 708 or 708A does not say otherwise.

Note 1:  Section 706 normally requires disclosure for the issue of securities.

This subsection is intended to prevent avoidance of section 706.
However, to establish a contravention of this subsection, the only
purpose that needs to be shown is that referred to in paragraph (b).

Note 2: The issuer and the seller must both consent to the disclosure document

(see section 720).

The purpose test in subsection (3)

(4) For the purposes of subsection (3):

(@)

(b

securities are taken to be:
(i) issued with the purpose referred to in
subparagraph (3)}(b)(i); or
(ii) acquired with the purpose refetred to in
subparagraph (3)(b)(ii);
if there are reasonable grounds for concluding that the
securities were issued or acquired with that purpose (whether
or not there may have been other purposes for the issue or
acquisition); and
without limiting paragraph (a), securities are taken to be:
(i) issued with the purpose referred to in
subparagraph (3)(b)(i); or
(ii) acquired with the purpose referred to in
subparagraph (3)(b)(ii);
if any of the securities are subsequently sold, or offered for
sale, within 12 months after issue, unless it is proved that the
circumstances of the issue and the subsequent sale or offer
are not such as to give rise to reasonable grounds for
concluding that the securities were issued or acquired with
that purpose.

Sale amounting to indirect off-market sale by controller

(5) An offer of a body’s securities for sale within 12 months after their
sale by a person who controlled the body at the time of the sale
needs disclosure to investors under this Part if:

(a) at the time of the sale by the controller either:

(i) the securities were not quoted; or
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Section 707

(ii) although the securities were quoted, they were not
offered for sale in the ordinary course of trading on a
relevant financial market on which they were quoted,;
and

(b) the controller sold the securities without disclosure to
investors under this Part; and
(c) either:

(i) the controller sold the securities with the purpose of the
person to whom they were sold selling or transferring
the securities, or granting, issuing or transferring
interests in, or options over, them; or

(ii) the person to whom the securities were sold acquired
them with the purpose of selling or transferring the
securities, or granting, issuing or transferring interests
in, or options over, them;

and section 708 does not say otherwise.
Note 1:  Subsection (2) normally requires disclosure for a sale by a controller.
This subsection is intended to prevent avoidance of subsection (2).

However, to establish a contravention of this subsection, the only
purpose that needs to be shown is that referred to in paragraph (c).

Note 2:  See section SOAA for when a person controls a body.

Note 3: The controller and the seller must both consent to the disclosure
document (see section 720).

The purpose test in subsection (3)

(6) For the purposes of subsection (5):
(a) securities are taken to be:
(i) sold with the purpose referred to in
subparagraph (5)(c)(i); or
(i) acquired with the purpose referred to in
subparagraph (5)(c)(ii);
if there are reasonable grounds for concluding that the
securities were sold or acquired with that purpose (whether
or not there may have been other purposes for the sale or
acquisition); and
(b) without limiting paragraph (a), securities are taken to be:
(i) sold with the purpose referred to in
subparagraph (5)(c)(i); or
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Section 708

(i) acquired with the purpose referred to in
subparagraph (5)(c)(ii);

if any of the securities are subsequently sold, or offered for
sale, within 12 months after their sale by the controller,
unless it is proved that the circumstances of the initial sale
and the subsequent sale or offer are not such as to give rise to
reasonable grounds for concluding that the securities were
sold or acquired (in the initial sale) with that purpose.

708 Offers that do not need disclosure

Small scale offerings (20 issues or sales in 12 months)

(1) Personal offers of a body’s securities by a person do not need
disclosure to investors under this Part if:
(a) none of the offers results in a breach of the 20 investors
ceiling (see subsections (3) and (4)); and
(b) none of the offers results in a breach of the $2 million ceiling
(see subsections (3) and (4)).
This subsection does not apply to an offer for sale to which
subsection 707(3) (sale amounting to indirect issue) or (5) (sale
amounting to indirect sale by controller) applies.
Note 1: Subsection 727(4) makes it an offence to issue or transfer securities

without disclosure to investors once 20 issues or transfers have
occurred or $2 million has been raised.

Note 2:  Under section 740 ASIC may make a determination aggregating the
transactions of bodies that ASIC considers to be closely related.

(2) For the purposes of subsection (1), a personal offer is one that:
(a) may only be accepted by the person to whom it is made; and
(b) is made to a person who is likely to be interested in the offer,
having regard to:
(i) previous contact between the person making the offer
and that person; or
(ii) some professional or other connection between the
person making the offer and that person; or
(iii) statements or actions by that person that indicate that
they are interested in offers of that kind.
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(3) An offer by a body to issue securities:
(a) results in a breach of the 20 investors ceiling if it results in
the number of people to whom securities of the body have
been issued exceeding 20 in any 12 month period; and

(b) results in a breach of the $2 million ceiling if it results in the
amount raised by the body by issuing securities exceeding $2
million in any 12 month period.

(4) An offer by a person to transfer a body’s securities:

(a) results in a breach of the 20 investors ceiling if it results in
the number of people to whom the person sells securities of
the body exceeding 20 in any 12 month period; and

- (b) results in a breach of the $2 million ceiling if it results in the
amount raised by the person from selling the body’s
securities exceeding $2 million in any 12 month period.

(5) In counting issues and sales of the body’s securities, and the
amount raised from issues and sales, for the purposes of
subsection (1), disregard issues and sales that result from offers
that:

(a) do not need a disclosure document because of any other
subsection of this section; or

(b) are not received in Australia; or
(c) are made under a disclosure document.

Note: Also see provisions on restrictions on advertising (section 734) and
securities hawking provisions (Part 6D.3).

(7) In working out the amount of money raised by the body by issuing
securities, include the following:

(a) the amount payable for the securities at the time when they
are issued; :

(b) if the securities are shares issued partly-paid—any amount
payable at a future time if a call is made;

(c) if the security is an option—any amount payable on the
exercise of the option;

(d) if the securities carry a right to convert the securities into
other securities—any amount payable on the exercise of that
right.
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Sophisticated investors

(8) An offer of a body’s securities does not need disclosure to
investors under this Part if: '

(a) the minimum amount payable for the securities on
acceptance of the offer by the person to whom the offer is
made is at least $500,000; or

(b) the amount payable for the securities on acceptance by the
person to whom the offer is made and the amounts previously
paid by the person for the body’s securities of the same class
that are held by the person add up to at least $500,000; or

(c) it appears from a certificate given by a qualified accountant
no more than 6 months before the offer is made that the
person to whom the offer is made:

(i) has net assets of at least the amount specified in
regulations made for the purposes of this subparagraph;
or

(ii) has a gross income for each of the last 2 financial years
of at least the amount specified in regulations made for
the purposes of this subparagraph a year; or

(d) the offer is made to a company or trust controlled by a person
who meets the requirements of subparagraph (c)(i) or (ii).

Note 1:  Section 9 defines qualified accountant.

Note 2: A financial services licensee has obligations under Division 3 of
Part 7.7 when providing financial advice. ASIC has a power under
section 915C to suspend or cancel a licensee’s licence.

(9) In calculating the amount payable, or paid, for securities for the
purposes of paragraph (8)(a) or (b), disregard any amount payable,
or paid, to the extent to which it is to be paid, or was paid, out of
money lent by the person offering the securities or an associate.

(9A) In addition to specifying amounts for the purposes of
subparagraphs (8)(c)(i) and (ii), the regulations may do either or
both of the following:

(a) deal with how net assets referred to in subparagraph (8)(c)(i)
are to be determined and valued, either generally or in
specified circumstances;

(b) deal with how gross income referred to in
subparagraph (8)(c)(ii) is to be calculated, either generally or
in specified circumstances.
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(9B) In determining the net assets of a person under
subparagraph (8)(c)(i), the net assets of a company or trust
controlled by the person may be included.

Note: Control is defined in section S0AA.

(9C) In determining the gross income of a person under
subparagraph (8)(c)(ii), the gross income of a company or trust
controlled by the person may be included.

Note: Control is defined in section S0AA.

(10) An offer of a body’s securities does not need disclosure to
investors under this Part if:
(a) the offer is made through a financial services licensee; and
(b) the licensee is satisfied on reasonable grounds that the person
to whom the offer is made has previous experience in
investing in securities that allows them to assess:
(i) the merits of the offer; and
(ii) the value of the securities; and
(iii) the risks involved in accepting the offer; and
(iv) their own information needs; and
(v) the adequacy of the information given by the person
making the offer; and
(c) the licensee gives the person before, or at the time when, the
offer is made a written statement of the licensee’s reasons for
being satisfied as to those matters; and
(d) the person to whom the offer is made signs a written
acknowledgment before, or at the time when, the offer is
made that the licensee has not given the person a disclosure
document under this Part in relation to the offer.

Professional investors

(11) An offer of securities does not need disclosure to investors under
this Part if it is made to:

(a) aperson covered by the definition of professional investor in
section 9 (except a person mentioned in paragraph (e) of the
definition); or

(b) a person who has or controls gross assets of at least $10
million (including any assets held by an associate or under a
trust that the person manages).
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Division 3—Types of disclosure documents

709 Prospectuses, short-form prospectuses, profile statements and

M

)]

©)

“

offer information statements

Prospectus or short-form prospectus

If an offer of securities needs disclosure to investors under this
Part, a prospectus must be prepared for the offer unless
subsection (4) allows an offer information statement to be used
instead. Under section 712, the prospectus may simply refer to
material already lodged with ASIC instead of including it.

Note: See sections 710 to 713 for the contents of a prospectus.

Profile statement

A profile statement for an offer may be prepared in addition to the
prospectus if ASIC has approved the making of offers of that kind
with a profile statement instead of a disclosure document.

Note 1:  See section 714 for the contents of a profile statement.

Note 2:  Subsection 729(2) provides that there is still liability to investors on
the prospectus when a profile statement is used.

ASIC may approve the use of profile statements for offers of
securities of a particular kind. The approval may specify
information to be included in the profile statement (including
information about a matter referred to in paragraphs 714(1)(a) to

(@)).
Offer information statement

A body offering to issue securities may use an offer information
statement for the offer instead of a prospectus if the amount of
money to be raised by the body by issuing the securities, when
added to all amounts previously raised by:

(a) the body; or

(b) arelated body corporate; or

(¢) an entity controlled by:
(i) a person who controls the body; or
(ii) an associate of that person;
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by issuing securities under an offer information statement is
$10 million or less.
Note 1: See section 715 for the contents of an offer information statement. The

statement must include financial statements that are less than 6 months
old.

Note 2:  Under section 740, ASIC may make a determination aggregating the
transactions of bodies that ASIC considers to be closely related.

(5) In working out the amount of money to be raised by a body or
entity by issuing securities, include the following:

(a) the amount payable for the securities at the time when they
are issued,;

{(by if the securities are issued partly-paid—any amount payable
at a future time if a call is made;

(c) if the securities are options—any amount payable on the
exercise of the options;

(d) if the securities carry a right to convert the securities into
other securities—any amount payable on the exercise of that
right.

However, do not include an amount payable for securities, or
payable on the exercise of options, if the securities or options are
issued under an eligible employee share scheme.
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Division 4—Disclosure requirements

710 Prospectus content—general disclosure test

(1) A prospectus for a body’s securities must contain all the
information that investors and their professional advisers would
reasonably require to make an informed assessment of the matters
set out in the table below. The prospectus must contain this
information:

(a) only to the extent to which it is reasonable for investors and
their professional advisers to expect to find the information
in the prospectus; and

(b) only if a person whose knowledge is relevant (see
subsection (3)):

(i) actually knows the information; or

(ii) in the circumstances ought reasonably to have obtained
the information by making enquiries.

Disclosures [operative]
Offer Matters

1 offer to issue (or transfer) . the rights and liabilities attaching to the
shares, debentures or securities offered
interests in a managed JJ the assets and liabilities, financial
investment scheme position and performance, profits and

losses and prospects of the body that is
to issue (or issued) the shares,
debentures or interests
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Disclosures [operative]
Offer Matters
2 offer to grant (or transfer)a  * the rights and liabilities attaching to:

legal or equitable interest in - the interest or option

securities or grant (or - the underlying securities

transfer) an option over . for an option—the capacity of the

securities person making the offer to issue or
deliver the underlying securities

. if the person making the offer is:
- the body that issued or is to issue the
underlying securities; or
- a person who controls that body;
the assets and liabilities, financial
position and performance, profits and
losses and prospects of that body
. if subsection 707(3) or (5) applies to the
offer—the assets and liabilities,
financial position and performance,
profits and losses and prospects of the
body whose securities are offered
Note: Section 713 makes special provision for prospectuses for continuously

quoted securities.

(2) In deciding what information should be included under
subsection (1), have regard to:

(a) the nature of the securities and of the body; and

(b) if the securities are investments in a managed investment
scheme—the nature of the scheme; and

(c) the matters that likely investors may reasonably be expected
to know; and :

(d) the fact that certain matters may reasonably be expected to be
known to their professional advisers.

(3) For the purposes of this section, a person’s knowledge is relevant
only if they are one of the following:

(a) the person offering the securities;

(b) if the person offering the securities is a body—a director of
the body;

(c) a proposed director of the body whose securities will be
issued under the offer;
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(d) a person named in the prospectus as an underwriter of the
issue or sale;

(e) a person named in the prospectus as a a person named in the
prospectus as a financial services licensee involved in the
issue or sale;

(f) a person named in the prospectus with their consent as
having made a statement:

(i) thatis included in the prospectus; or
(ii) on which a statement made in the prospectus is based;

(g) aperson named in the prospectus with their consent as
having performed a particular professional or advisory
function.

Note: Section 729 says who is liable for misstatements in, and omissions
from, a disclosure document.

711 Prospectus content—specific disclosures

Terms and conditions of offer

(1) The prospectus must set out the terms and conditions of the offer.

Disclosure of interests and fees of certain people involved in the

offer

(2) The prospectus must set out the nature and extent of the interests
(if any) that each person referred to in subsection (4) holds, or held
at any time during the last 2 years, in:

(a) the formation or promotion of the body; or

(b) property acquired or proposed to be acquired by the body in
connection with:

(i) its formation or promotion; or
(i) the offer of the securities; or
(¢) the offer of the securities.

(3) The prospectus must set out the amount that anyone has paid or
agreed to pay, or the nature and value of any benefit anyone has
given or agreed to give:

(a) to a director, or proposed director, to induce them to become,
or to qualify as, a director of the body; and
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(b) for services provided by a person referred to in subsection (4)
in connection with:

(i) the formation or promotion of the body; or
(ii) the offer of the securities; and

(c) if the prospectus is for interests in a managed investment
scheme—to the responsible entity:
(i) to procure acquisitions of interests in the scheme; or
(i) for services provided under the constitution of the
scheme.
To comply with this subsection it is not sufficient merely to state in
the prospectus that a person has been paid or will be paid normal,
usual or standard fees.

(4) Disclosures need to be made under subsections (2) and (3) in
relation to:

(a) any directors and proposed directors of the body;

(b) a person named in the prospectus as performing a function in
a professional, advisory or other capacity in connection with
the preparation or distribution of the prospectus;

(d) apromoter of the body;

(e) an underwriter (but not a sub-underwriter) to the issue or sale
or a financial services licensee named in the prospectus as a
financial services licensee involved in the issue or sale.

Quotation of securities

(5) Ifthe prospectus for an offer of securities states or implies that the
securities will be able to be traded on a financial market (whether
in Australia or elsewhere), the prospectus must state that:

(a) the securities have been admitted to quotation on that
financial market; or

(b) an application for admission of the securities to quotation on
that financial market has been made to the operator of that
market; or

(c) an application for admission of the securities to quotation on
that financial market will be made to the operator of that
market within 7 days after the date of the prospectus.

Note 1:  Paragraph 724(1)(b) gives times within which the person should seek
and obtain admission to quotation.

Note 2:  Subsection 716(1) requires the prospectus to be dated.
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Expiry date

(6) The prospectus must state that no securities will be issued on the
basis of the prospectus after the expiry date specified in the
prospectus. The expiry date must not be later than 13 months after
the date of the prospectus. The expiry date of a replacement
prospectus must be the same as that of the original prospectus it
replaces.

Note 1: Subsection 716(1) requires the prospectus to be dated.

Note 2: Section 719 deals with replacement prospectuses.

Lodgment with ASIC

(7) The prospectus must state that:
(a) acopy of the prospectus has been lodged with ASIC; and

(b) ASIC takes no responsibility for the content of the
prospectus.

Prescribed information

(8) The prospectus must set out the information required by the
regulations.

712 Prospectus content—short form prospectuses

Prospectus may simply refer to material lodged with ASIC

(1) Instead of setting out information that is contained in a document
that has been lodged with ASIC, a prospectus may simply refer to
the document. The reference must:

(a) identify the document or the part of the document that
contains the information; and

(b) inform people of their right to obtain a copy of the document
(or part) under subsection (5).

(2) The reference must also include:

(a) if the information is primarily of interest to professional
analysts or advisers or investors with similar specialist
information needs:

(i) adescription of the contents of the document (or part);
and
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‘imposed by law on the types of .people to whom the shares can be offered.: The

 Business people use a vanety of 'shorthand expiessmns to descube different. types of

COMMERCIAL APPLICATIONS OF COMPANY.LAW

rights attaching to the shares, although not of the issue itself, will usually
required.’

How are directors’ dulies &"e&evawfs?

In exercising their power. to issue shares, dnectors must act in accmclance with theu
duties owed to the company. The impact of the duties to act in ‘good faith in the
interests of the conipany, and to exercise powets for proper purposes, in “the context
share issues is discussed ar length in Chapter 12. You will recall from Chapter 15 th
the exercise by the diréctors of the! share issue. power for an-improper purpose m
give a member a personal remedy under the principles established in Rer
Treatment & Trading Co Ltd v Southern Resonrces Ld.?

What mhe« &%u& requirements are there?

In proposmg an issue of new shares, a company needs to be awate of the restrictiof

restrictions are discussed in §19-240. In addition, companies and. their participan
and advisers must comply with the Corporations Act disclosure requirements f01 ne
share issues. These requirerents are discussed in ﬁ]19 300-919-320. ’

Who must be ﬁe'ﬁ:i'ﬁed?

, . , P
Within one month after a new share issue is made, the company must. notify ASIC
the details of the issue in accordance with s 254X. If the company is a listed compan
it must also not1fy ASX and; if the shares are in a class of securities that is quote
apply for quotation of the new shares.” S SRR

119-140 - What are the mmm types of share issues?

An offeL of slnres may be nnde p11v1tely or to the pubhc at lmge Large sc'Lle publ
offerings by public companies may involve many millions of dollars and hundreds

to large offers is deﬁned below.

i

share issues, especially by 1’11g61 public companies. It is useful to understand these
expressions and the contexts in which they ate used. Among the most common are the
following.

1 If the ughts 1ttachmg to the new shares are to be set out in the constitution, a specnal 1esolutlon
be required to amend the coustitution. Where it is-not proposed to amend the constitution, memniber:
approval will be required if the issue amounts to a variation of the class rights of the existing membés
— see Chapter 6.

2 (1988) 6 ACLC 913; 14 ACLR 375. .
"3 -ASX Listing Rule’2.4. ¢ : : L
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s and shareholding 2

witial public offering ot new. float. These expressions are usually .used to
describe a new issue of shares (of cale of existing shares) on a large, public scale,
generally coinciding with an application to list the company on ASX.

- Private placement. This refers to the issue of a large parcel of shares to a small
number of investors, generally professional investors like financial institutions
or venture capitalists. Often the placement will be made at a slight discount to
‘the current market price of the shares (that is, the subscription price is lower
‘than the current market price).

‘Rights issues. A rights issue is an issue of shares made to the company’s
existing members pro rata® to their'shareholding at the time of the offer. Again,

' rights issues are usually priced at a slight discount to the current martket price
of the shares. The issue may be renounceable, which means the investor who

" Leceives the offer can sell the right to subscribe for shares contained in the offer,

ot non-renounceable, which means the investor must exercise the right itself ot
the right will lapse. In listed companies, renounceable rights themselves (which
tépresent a valuable contractual entitlement ro subsctibe for shares at a discount
‘t5 the current market price) may be separately listed and traded on ASX.

Dividend reinvestment plans. Somev'companies allow their membess to elect
,tlolfcc“eivé their dividends in the form of additional shares in the company,
rather than in cash. This is ceferred to as a dividend reinvestment plan. Again,
‘the new shares ate generally issued at a slight discount to the current market

. price.

" Bonus. issues. Bonus issues are . generally issues ‘of shares that involve
. capitalisation of some of the company’s profits. Shares aré issued to existing
.membets pro rata to their shateholding, without requiring any-payment by tlie
“member.’

‘ways in which Australian listed companies have made new share issues over

ent years are summarised in Table 19.1. = -

E10.1 — EQUITY CAPH’M. RAISING BY TYPE (% BILLION)

rimary Raisings

ondary Raisings

hits issues
ements and SPPs

" “Pro rata” means in proportion. Assume a company has issued ordinary share capiral of $100, made up
of 10 shares issued at $10 each. A owns seven of these shares and B owns three. If there is only $10 left
for the ordinary shareholders when the company is wound up, A would receive $7 and B would receive

$3.
Bonus issues ate provided for under s 254A(1)(@) and 2548S.
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e i e 7 AR
Ej« R R L: Lk A B bl b fr LR T
DRPs ‘ . 78 10.2
Calls R RN ' 07
Options 03 : 01
Prospectus ‘ 01 oo
Staff share plans ' o 19 23
‘Total raisings o 631 ¢ | 765
Other capital changes o B T R SFE
Share repurchases —232 S 233

Sonrce: www.asx.com.au/documents/resources/australian_cash_equity_market,pdf, T

119-160 What is underwriting?

Many large sllare”isfsues made by public. companies are undenwutten In
underwriting ‘agr'eement, the underwriter, (or. group. of. und,erwrlters),agrees
subscribe for (or “take up”)-any shates offered by the company that are. not subscri
for by other people during the offeung Usually, the underwriter W1ll be:
stockbroking firm or ﬁnanaal mteunechzuy In Letﬁm for this p101mse (whic
effectively guarantees the success of the offer), the undequteL will be paid a fee b
the company. The : amount of the fee will depend on the 'Lssessment by the pames

the risk that the offer will be under-subscribed.
Underwriters will attempt to tranisfer part of their risk by contracting with sub
underwriters to take up-some of the shares that the underwriter has agreed. to tak

Again, the sub-underwriters will be paid a'fee by the underwriter for making thi
commitment, ; :

LEGAL RULES GOVERNING SHARE ISSUES

119-200 Overview . - -

We saw in Chapters 1013 that, in exercising their share issue power,. directors,mius
act 'in good faith in the interests of ‘the company and for proper purposes, witl
reasonable care and without conflict. Having properly decided to make a shaxe isst
the board of directors of the company must then establish whether: . ;

® member approval of the proposed issue is required
® there are any restrictions on the people to whom the shares can be offered *
® the disclosure requirements in Ch 6D of the Corporations Act apply.

These matters are summarised in Figure 19.2. . . i



19,2 == ISSUING MEW SHARES

Dirsctors dedide
to issue new shares .

I I
_ Directors decide number,
class and issue price of
shares, and terms of
issue (eg fully or parily paid)

[N any festrlotong: - Is‘membeér approval ; ' Do special disclosure
' shares.can . required under any . requirements apply
of the following? v under Chapter 8D?
1. Chapter 2E L . )
|nternal governance - (financial benefits : Sec 706-708 state
ules (eg sec 254D) - L to related parties) : when offer requires
. : disclosure to investors

ximum 50 members : Part 2F.2
iviforproprietary i T (variation of class
ompames (sec 113) ) 1 rights)

Section 136
— ¢ - (if constitution must:
be‘amended)

roprietary companies
n t‘make offers requiring
sqlosure (sec 113)

G issue to the company ASX Listing Rules
itself or a controlled o (in sorme cases -,
{entity (Part 2J.2) m for listed companies)

Speciall o Constitition or
ownership shareholder agreement
.. restrictions . (depends on terms)

et in the followmg exceptlonal circumstances, member appmval for a new
of shales may be requued

stltutlon to set out the rights attachmg to the shares. If the new issue is an issue of
ieference shiares where the rights attaching to the new preference shares are not set

See, fm example, the Leplaceqble rule in s 198A. Article 66 of the old Table A atticles of association is
similar. The powets given to the members in general meeting are discussed in detail in Chapter 6.

119-220
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out in the company’s constitution, a special resolution of members will be Leqm
either to amend the constitution to set out certain of those ughts, or to approve tho
rights (but not the issue itself): s 254A(2) of the Corporations Act.’

If there is a variation of class rights. Member approval for the issue 1tself may be
required whete the issue of new shares of itself amounts to a variation of the cla
rights of existing members: s 246B and 246C. Class rights are discussed in Chapter

If the related party transactions provzszons apply. If the company issuing shares is a
public company or an entity controlled by a public company, and the share issue gi

a.“financial benefit” to a relared party of. the public company, the public.company;
members will have to approve the share issué tinless one of the exceptions set, ‘olit:
'Ch 2E applies. Chapter 2B is discussed in Chapter 6.

agreemient, A company’s constitution or the 1eplqce1ble rules, ora- membeis/
agreement, may require member approval in other cncumstances

If member approval is required under the constitution or & sbarebolder

If the ASX Listing Rules require member approval, Finally, the ASX Llstmg R

require member apptoval for a new issue of shares by listed companies whele
number of shares to be issued exceeds 15% of the number of shares on:. -iss
immediately before, subject to certain except1ons (including issues made undetia pit
rata rights issue or a dividend reinvestment plan).” The Listing Rules also requi
member approval for the issue of shares: toa director under an employee share plan

The Listing Rule requirements are dlscussed in detail in Chapte1 6

q19- gm Are there restrictions on lhe tygwe of people w
whom shares can be issued? >

Company law imposes certain restrictions on the types of people to whom shales can
be issued. These 1est11ct10ns are descubed below

If the comjmny is a propmemry compcmy We saw in Chapters 2 and 3 that af
" impoftant restriction applies €0 ploprletaly compames p10p051r1g to issue new shar
Secnon 113(5) of 'the Coxporatlons Act says that a plopuetary company'm £
engage in any activity that Would require disclosure to mvestms under Ch 6D, ex
for’ the offer of its shares to ex1st1ng membels of the company of employees of\ ]
company or a subsidiary of the comp'my In plactlce thlS l1m1ts the ‘classes of | p

to whom plopnetaly compames can offer their shares to ex1st1ng members employe :

7 The Corporations Act does not define what constitutes a plefexence shme” for the purposes of thi
section:  The, Explanatoty Memorandum to the Company Law Review Bill 1997 states that
preference share is a share that gives its holder some right or plefelence {for example, a gu'lrantee

- minimum dividend entitlement) fiot enjoyed by the holdes of 2 sh'ue of mother type but tlus'
 definition may be broader thdan the common law. : . :

8 ,. For example, the replaceable rule in s 254D requires member, authousatlon for the duectoxs o make;
share issue that does not reflect the pre-emption rights of existing members contained in the rule.

9 ASX Listing Rules 7.1 ancl 7.2. Rights issues and dividend teinvestment plans were described in
919-140. o

10  ASX Listing Rule 10.14.

it

10 DAN



hares and:shareholding 2

ttain: professional  or sophisticated investots. A proprietary company Cannot
thé public to subscribe for shares. : o

estrictions apply to public companies, which are allowed to offer their shares

Iy provided they comply with the disclosure requirementé described below.

ternal governance rules or a shareholders’ agreement contain pre-emption
Some companies have in:place “pre-emption’ arrangements that require. new
o0:be offered pro rata to the existing holders of shares in that class before they
offéted to outsiders. This mechanism is useful for protecting existing fmémbers
having. their shareholding “diluted” by the issue of new shares without their
‘Preemption rights are included in the replaceable rules by s 254D of the

irjons Act..

e 1‘(;)}76}611 shareholder lacks legal capacity. In J18-320 we discussed the legal
imetits to the issue of shares to people under 18 years of age and to other people
ack the legal capacity to enter into binding contracts.

les agmnst self-acquisition apply. A fitial restriction on the types of people
fhiom hes Jhares ¢n be offered can be found in the rules against self-acquisition.
{65 are not petmitted to own shares in themselves o in the entities that
in, ‘_:e‘_xc_‘eptv in certain very limited circumstances: see Pt 2].2 of the

§'Act. For this reason, new shares cannot be isstied to the company itself
P PRI Y S . :
“of its controlled entities. . :

cial ownership vestriciions apply. In some companies, special ownership
pply under other laws. These are rare and generally occur in privafised
At enterprisés or in companies engaged in media ownership. For example,
, ‘“?@01{41‘1'672 Act 1995 (Cth) restricts foréign ownership of Telstra. Poreign
s collectively cannot control more than 35% of the non-Commonwealth owned
ralshates, and individual foreign persons cannot control more than 5% of them.
Feufiiin S o -t B g N ¥
ISCLO

SURE!N‘RELATEON TO SECURITIES OFFERS
300 What are the disclosure requirements?

hi d‘ 1 mattel ‘that the directors must consider is whether Ch 6D of the

orations Act applies to the proposed offer of shares. '

any _proposing to offer new shares for subscription must comply with the

1ve disglqéuré obligations contained in Ch 6D of the Corporations Act, except in
limited circumstances.

eneralli}; .f‘l-(lzbrhpany dfferihg ‘:I‘LEW‘Sh‘iﬁ‘CS' for subscription must provide investors
prospectuis' containing detailed information about the company and the shares

hé'investors decide to subscribe fof those shares.

A
FLR HE IR S
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The Corporations Act imposes significant penalties and sanctions on-companies @
their directors and advisers where the prospectus requirements are not.complied with
In addition, anyone who has subscribed tor shares without a prospectus (where one i
required) or on the basis of a clefectlve prospectus may be entltled to subsmutld i

remedies.

ﬂ]‘ﬂ@ -320 When is dﬂseﬁ@suﬁ‘e mqmred?

® Small-scale, personal offers. Section 708 states that disclosure is not reqired
‘the offer is: part of a small-scale, private offering that does not result in mo
than 20. new members subscribing for shares, or subscriptions totalling, mo
than $2 million, in a 12-month period.

® Offers to sophisticated investors. Disclosure is not Lequlrecl if the offer is mad
to a sophisticated investor. Section 708 treats an offer that mvolves subsc11b1
at least $500,000 as bemg an offer to a SOPhlSthﬂ.tEd investor. Also, . a pexso
who has net assets of $2.5 mllhon ora glOSS annual income of at least. f}f‘»250 00
is treated as sophxstlcqted Flmlly, s.708 treats offers made th1ough hcens
dealers to persons whom théy 1easonably believe to be sophisticated as excluded
provided certain requirements are met.

@ Oﬁ‘ers to professional zm/estors. Offers to certain professmml mv_estor
mcludmg Australian Fmaucml Services licensees acting on thelr own behalf

i

trustees of certain superannuanon funds, and people with more thau $l
million o mvest in secuutles are also excluded from the dxsclosul

requnements - ‘
® Offers to pemons associated with the company D1sclosu1e is not requlrec
where :the offer: is' made: to the ‘company’s, executive officers:or; the ‘executi
officers of a related body corporate, or certain people closely related to them.
@ Offers under dividend reinvestment plans and bonus shave plans. Thes
types of offer are also excluded from the chsclosme Lequuements
® Offers for no consideration. OffeLs for the 1ssue of sh'ues for free are also
excluded.

® Cw"tﬂlﬂ offem made in special czrczzmstances. F or example “offers made it

not require a pLOSpectus because of s 708AA of the Act.

If the offer does not f’lll within one of these exemptlous then dlsclosme is Lequ,

under s 706 in connection with an offer to ‘potential investors to subscribe f01 new
shares in a company. :

A more detailed discussion of the prospectus laws is contained in Chapter 20.

a10.27n



ritiés and takeovers -

intermediaries, market operators and traders) involved in securities and related
markets, both p111na1y and secondary.” !
tet:6D-also contains provisions Legul'ltmg the conduct of the offer to-ensure that
ntial investors are provided with the necessary information and can consider and
it free from inappropriate sales practices.

10 Which offers are subject to the disclosure and
other requirements in Ch 6D?.

oted-in §20-100 that Ch 6D is mainly concerned with'ensuring that those who
offered company “securities-have ‘sufficient information to make -an informed
gmeit as to whether to take up the offer and subscribe for the securities.

rever, not all securities offers attract the mandatory disclosure obligation. In some’
es, the law leaves the offering company and the potential investor free to agree
en them the amouint-and. nature, of ‘the information required: In some cases this
ause the relationship between the investor and the company is such that there is
eed for compulsory disclosure. In other cases the investor is treated as sufficiently
ricated to' determine and negotiate its own information requirements. Finally,
some situations, the law recognises that the costs of extensive mandatory disclosure
ay.outweigh the benefits, interfering with the ability of companies to raise capital
ficiently.

foer by a company to issue securities attracts the mandatmy disclosure obligation
&ss s 708 says that dlsclosme 1s not required. Broadly speaking, dlsclosure IS
quffed for all” prmrmy offels of securmes other than:

31n111 scale, pelsoml offe1s k

offers to sophisticated investors®

8 ooffets to professional investors®

offers to those closely associated with the company’ _

offers to existing members under dividend reinvestment.plar;s and bonus share

" plans

“3Baxt; Black and Hantahan, Securities and Financial Services Law (7th edn, 2008), 1.8.

Personal offers are offers made to particular people rather than -to the world at large. An offer is
nsidered small scale if it falls \inder the 20 investors/$2 million threshold. An offer falls outside this
thLeshold if it results in securitiés being'issued to more than 20 people, or'in the company raising
n101e than $2 million by issuing securities, ina 12-month period. -
ection 708 treats some experienced or wealthy investors as sophlstxcated If the offer requites a person
#to’ subscribe at ledst $500,000, or takes a person’s total  investment in those particular securities to
$500,000, the person is treated as sophisticated. A person is also treated as sophisticated if an
accountant has certified that they have net assets of at least $2.5 million or a gross income of over
$250,000. Finally, established clients of securities dealers can be treated as sophisticated, whete the
cl¢ale1 is satisfied that the chent understands what they are doing and certain other requirements are
“piet.

For these purposes, professional investors include insurance companies and some other financial
., institutions, securities licensees acting on their own behalf, trustees of larger superannuation funds,
.and those with at-least $10 million ro invest in securities.
1Offers to execurive officers of the. company or its related bodies corporate, and certain of their close
associates, are covered by this categoty.

920-110
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@ offers involving no consideration
® offers made in citcumstances where disclosure is already provided to ‘invest
under other laws; for example in connection with a takeover or Mhemc

arrangement. i

In addition to prescribing the information to be included in the disclosure docum:
(see 920-120), Ch 6D regulates the procedure for offering securities in circumst
where the offer does not fall within one of these exempt categories. The' offerir
process is described in §20-140.
- Section 727 prohibits a person from conducting a securities offer that requir
disclosure undet Ch 6D, unless the required. disclosure document has been prepai :
and lodged with ASIC.

720-120 What must be @ﬂﬁ@:&@.;@(ﬂ

If an offer by a company to issue securities does not come within one of the categorle
of exempt offers set. out in s 708 of the Corporations Act, the disclosure obhgatlon i
706 is triggered. : =

Depending on the size or nature of the offer, the i issuing company will be requlred-
prepare: '

'® " a prospéctus, or ,

® an offer information statement.’

An offel 1nformat10n statement (OIS) is a mme limited form of dlsclosme doc'ﬁr‘nen
than a prospectus. A company is allowed to use an OIS, mther than a pnospecftls,
the amount of capital to be raised by the company through the i issue, when added'
all amounts previously raised by that company and certain entities connected with
under OISs, does not exceed $10 million: s 709(4). OISs were introduced irito’
securities laws in March 2000 in an attempt to make it easier for SMEs: to f:
(relatively) small amounts of start-up :capital without having to prepare -a ; '
prospectus. V ’

What must be included in a prospectus? SR

Section 710 contains a general disclosure requitement that applies - to.-mos
prospectuses. It states that a prospectus issued in connection with an offer of seciiritie
for subscription must include all the information that investors and their professmna
advisers would reasonably require in order to make an informed assessment of:...

® che rlghts and liabilities attaching to the securities

'® the assets and liabilities, financial posmon and performance, profits and, los
and prospects of the company. B :

6 For a detailed discussion ofv the exemptions, see Baxt, Ramsay, Renard, Simkiss and‘ Webst
“CLERP" Explained (CCH 2000), 94-200. ;

7  Chapter 6D also allows ‘a third kind of disclosure document — a profile statement. However; at,thie
time of writing profile statements may only be used for certain offers of interests in‘ managed
investment schemes, and not for offers of company shares and debentures. Therefore we do not’ clea
with profile stacements in this book. o

120-120
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aférmation must be included only to the extent that it is reasonable for investors

Heir professional advisers to expect to find the information in the prospectus, and

Aif @i relevant person® actually knows the information or in the ‘circumstances
ghit reasonably to have obtained the information by making enquiries.

jequirement that the prospectus include-information that the, c01npany,'~'ts

fid out and veufy any relevant 111f01mat10n. “This is often done by a process known
‘due diligence”. An issuer company may form a due diligénce committee
mprlsmg directors, management and advisers to review the available information
rnal ‘and external) about the company and make sure that the prospectus is
p efe" and cotrect, In addition to helping to ensure the prospectus meets the
,tent:* tequirements in s 710, this due diligence plocess ‘can also be 1mpo1tar1t in
ablishing defences to liability for defective disclosure (see §20-160). ‘

prospectus must also include certain specific items of information, under's 711.
ése include information about the terms and conditions of the offer, and disclosure
le interests of, and fees p’ly’lble to, certain people involved with the offer.

¢ information in a prospectus must be worded and plesented in a clear, concise and
ffective manner: s 715A

‘hat is-a short ﬁ”orm pmepecmw

issuing company is not requited to repfoduce in the prospectus information that
.been _lodged with ASIC, such as financial reports previously lodged with ASIC

ent”in Wthh it d '1ppears. People can then Lequest a copy of the document if they

sclosure document that incorporates material lodged with 'ASIC in ‘this way is
d a short form prospectus.. The information included.in the prospectus, together
h.the information: lodged. with ASIC, must together be sufficient to satisfy.the
ngent: requnement Ain s 710,

hat mcma cm‘ij@:c{n}’izru&eg apply to further issues of «:‘guo:hted securities?

he general content requitement in s.710 applies to most, but not all, prospectuses.

'016 limited disclosure requirements apply where the offer relates to continuously’
ted securities :(that is, securities .that have been quotecl on ASX for at least 12 -

onths and have been subject. to continuous disclosure requirements).’

tthese offers the law assumes that all marérial information about the company and
prospects is already available in the market and is reflected in the market price of
ieities in that class already on issueand being traded on the ASX.

iH

8 Tifiie company, its difectors and any proposed ditectors, and unde1wr1tels StOCLblOkel‘S experts and
i--advisers named in the prospectus: s 710(3). ; ;

9 The continuous disclosure requirements are discussed in §16-500.

120-120
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To reflect this fact, s 713 provides for a more limited disclosure requirement for:these
offers. It requires that the prospectus.contain all the information investors and: the

professional advisers would reasonably require to miake an informed assessment of:

® the effects of the offet on the company
® the rights and liabilities attaching to the securitics.
ore information

People interested in acquiring the securities, and who want m
ar financia

the right to request copies of the company’s most recent annual and half-ye
reports and any continuous disclosure notices, under s 713.

Virhat must be disclosed in an offer information staterment?

We exp,léiﬁed above that an OIS can be used instead of _av prospectus if thébﬁ@ip_.lfglll}
within the terms of s 709(4).. Broadly speaking, this allows the use of _an.,OIS\.»tIV)y,;;.l
company to raise its first $10 million inﬂpublic capital. . ' P
The contents of an OiS,are prescribed by 5. 715. It must: .

identify the company and the nature of the securities

describe tl‘ié@mpanfs business o

describe what the funds raised are to be used for

state the nature of the risks involved in invésting in the securities

give details of all amounts payable to acquire the securities

state that the document has been lodged with ASIC

e & e 5 @

state that the document is not a prospectus and has lower disclost
requirements -

state that investors should obtain professional advice ,

@

. @ include a copy of the company’s financial geport. ..

The OIS was introduced into the then Corpotations Law in March 2000. Before thi
such offes would have required a full prospectus. The OIS is intended to enablé siiall
business to raise capital without going to the (sometimes prohibitive)- expenseof
preparing a full prospectus. However, this reduces the level of disclosure,
therefore the level of protection, for investors in these circumstances. R

What if the information changes during the offer period? : il

We will see in §20-140 that a disclosucé document; ‘once prepared, must be lodge
with ASIC. The company must specify the expiry date of the documerit, which ¢t be
up to 13 months from the date of the document: s 711(6) (prospectuses) and s 715

(OI8).

Sometimes the information included in a’disclosure document becomes out of ida
during the period between lodgment and expiry, or new developments occut that
should be disclosed. In this case the company must lodge a supplel_nem‘:lafyuo?r
replacement document with ASIC under s 719, that corrects the defect in the origil}

o

document.
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,hg’tuon to lodge a supplementary or replacernent clocument is t11gge1ed 1f the
y becomes aware: of 2 my of the following (if it is materially adverse from the
t v1ew oi an 1nvesto1)

it

@ -a nnsleqdmg or deceptlve statement in the disclosure document

~.the: omission -of information required to be mduded under whichever of s 710

to 715 apphes to the document or '

new circiumstance, arising since ‘the original disclosure document was lodged

with ASIC; that woulcl have required disclosure’ under Whlchever of s 710 to
715 apphes C 4

e a supplementary document is lodged, the original -disclosure document as

ied by it becomes: the chsclosule document for the offer, to be distributed to
ors: If-a replacement document is lodged, it-becomes the disclosure document

n offer that requires. disclosure to investors must be conducted in accordance with
- procedure contained'in Div 5 of Pt 6D.2 of the Corporations Act. That procedure
immatised in Table 20.1.

Ol 717 OVER "'”WO F PROCEDURE FOR OFFERING

Prepane dlsclosure document makmg Section 728 prohlbxts offermg securmes
sure-that it ... vt LT - under-a disclosure document that is
& sets out all the mformatlon requlred . 712, . materially deficient.” .

does not contain any mlsleadlng or 713 Section 729 deals with the liability for
eceptive statéments - o 714 breaches of this prohibition: "+

''® {s dated 715 Sections 731, 732 and 733 set out
siand that'the directors consent tothe .« "= 716. - .- defences.. g
tdisclosure document.

2Lodge the disclosure document with : 718 Section 727(3) prohibits. processing
HASIC. applications for non-quoted securities for

7 days after the dlsclosure document is

L : lodged:
Offer the securities, making sure that the 721 Sections 727 and 728 make it an offence
offer and any application form is either to:

sincluded in or accompanies: , o offer securities without a disclosure
&'the disclosure document, or ' document

1@ a profile statement if ASIC has: o . ® offer securities if the disclosure

' approved the use of a profile statement . _document is materially deficient.

for offers of that kind. Section 729(3) deals with liability on the

prospectus if a profile statement is used.
The securities hawking provisions (s 736)
Pl S oo AR . . -restrict the way in which the securities
can be offered.
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e EEs T R T
i e . R
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4 [Ifitis found that the disclosure 719 Section 728 prohibits making offers afts
docutnent lodged was deficient or a 724 becoming aware of a material deficiency
significant new matter arises, either:. in the disclosure document ora:: :- #
® lodge a supplementary or replacement significant new matter. - ;
document under s 719, o5 Section 730 requires people liable on the
® return money to applicants under s ~ disclosure document to inform the, :
724. . person making the offer about material
. . ‘ deficiencies and new matters. . - %
5 Hold application.money received on trust . 722 Investors may have a right to have their.

until the securities are issued or money returned if certain events,occur

transferred or the money returned. (see s 724, 737 and 738). v

6 Issue or transfer the securities, making 723 Section 721 says which disclosure ,,
sure that: » document must be distributed with th
o the investor used an application form ~ application form.”’ Lo
distributed with the disclosure document, - Section 729 identifies the people who:
and may be liable if: ) S
@ the disclosure document is current and @ securities are issued in respofise to an’
not materially deficient, and improper application form, or :

@ the disclosure document is not curre!
or is materially deficient. : "
Sections 731, 732 and 733 provide
defences for the contraventions. "+t
Section 737 provides remedies, foran:
investor. '

®.any minimum subscription condition
has been satisfied. ° :

How are sales practices controlled?

Securities are often distributed by professionals such as stockbrokers and advise
People who deal or advise in securities are required to hold a licence under Ch 7 oft
Corporations Act and their conduct is extensively regulated under Pt 7.6 t0 7.9,
example, ‘if ‘a broker 5fna1<es_.'a" retommendatiori‘ to-a client about “securities
recommendation must e made in‘accordance with Div 3 of Pt7.7.

Chapter 6D also regulates sales-practices and advertising. Restrictions on advertising:
- R . . . . " . . crEe ERLY

and publicity are contained in s 734. In particular, the Corporations Act is concerned 0

with ensuring that offers are not marketed before the disclosure document is availabl

Section 736 prohibits securities hawking, which involves selling securities throug

cold calling or door to door.

20-160 What if the disclosure document is wrong of
incomplete? . : o

it

We saw in J20-140 that defects in a disclosure document can be cured by the
company lodging a supplementaty or replacement document under s 719. But what
happens when the company fails to do so, and a person subscribes for sectirities of the

basis of a defective disclosure document?

Section 728(1) of the Corporations Act says that a person must not offer securities:
under a disclosure document if there is:




Case-study of an Initial
Public Offering in New
Zealand

Gordon Walker

:’c;fhapte,r is a case-study of an initial public offering (IPO) of equity
ies in New Zealand. An IPO is a first time offering of securities
ing the primary market, usually accompanied by a listing on the New
d’Stock Exchange (NZSE). The case-study’s origins date back to
n I was searching for materials for a lecture on IPOs to my first
ies regulation class at Canterbury University School of Law. The
tus of The Mount Cavendish Gondola ‘Company Limited (now
Zealand Experience Limited), presented as a good candidate.
ounsel to the issue were Buddle Findlay of Christchurch and the
of David Stock (sometime member of the Securities Commission
ster securities regulation practitioner), was evident in the
_brilliance of the prospectus. The .gondola project was
rch-based, so the case-study had a local resonance.

se-study? First, because a case-study provides a good teaching
and commerce students. For example, in teaching this
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subject, I deliberately conflate the commercial and legal stages of 3
IPO—hence, for example, the characterisation of the first two phases 3
“start-up” and “acquisition’’—since it is my experience that student
need to understand something of the commercial rationale driving an
IPO and the case-study method enables the various phases of an IPO to;
be highlighted. Secondly, the case-study demands a practica‘_fi}
examination of the full reach of the Securities Act 1978 (NZ) together
with the relevant parts of the Securities Regulations 1983-1997.?%
Thirdly, this method requires consideration of a set of related legal issues
(for example, choice of vehicle for shareholding), and, as a corollary,
introduces students to the art of transaction planning for capital
formation. It also provides a starting-point for more sophisticated
analysis.?

The chapter identifies key commercial and legal phases of an IPO
of equity securities in New Zealand.? The initial purpose was to provide
a paradigm of an IPO that exhibited a close fit with contemporary
practice and had explanatory, diagnostic, and heuristic properties.
Pursuit of that goal required conceptual, descriptive, and analytical
examination of salient elements of an IPO. The result was a five-part
model made up of the following phases: start-up; acquisition; prospectus;
selling the issue; and closing the issue. Each phase has distinct
characteristics, profoundly influencing subsequent phases and the future
life of the company. Such “billiard ball’’ causality implies the need for
careful planning, especially in the early phases of an IPO. Although such
planning properly assumes a linear sequence, it is inappropriate to
assume linear causality in the execution of an IPO. One must be alive to
internal, endogenous, and exogenous factors which may disrupt the
planned sequence. Examples of such factors are: instability in the share
register of the vendor company; the overhang on the Australian market
of the Westpac rights issue in 1992, which delayed the Woolworths float
until 1993; the sharemarket crash of 1987 and the ‘““Asian crisis’’ of
1997-1998.

Five phases of an IPO are considered with particular reference to The
Mount Cavendish Gondola Company Limited (Cavendish), a
Christchurch-based public company which listed on the NZSE on
11 December 1991 and commenced trading in October 1992, Cavendish
is now known as New Zealand Experience Limited following the
acquisition of Rainbow’s End Adventure Park in 1995, 4

1. For an overview, see Walker and Fitzsimons, ‘“‘New Zealand” in Walker (ed),
International Securities Regulation: Pacific Rim, Vol 1I (Oceana, 1998) Release 98-1.

2. See Wasabi Ranchers (MBA Case-Studies, Canterbury University, 1995).

3. For Australia, see Earp and McGrath, Listed Companies: Law and Markel Practice
(LBC, 1996), .

4. For analysis of Cavendish post-listing, see Kinnell, The Mount Cavendish Gondola
Company Limited (LLB (Hons) thesis, Canterbury University, 1996).
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The company law regime governing Cavendish was that of the
Companies Act 1955 (NZ). In September 1993 a number of company law
changes were enacted in New Zealand. The distinction between private
companies, public companies and public listed companies deriving from
the Companies Act 1955 was finally abolished by the Companies Act
1993 (NZ) on 30 June 1997. The only meaningful distinction for our
purposes is between companies and listed companies (that is, companies
listed on the NZSE). Although Cavendish was a 1991 listing, its history
provides concrete and readily intelligible illustrations of each phase of an
IPO.

In 1996, changes to the law relating to the offering of securities were
‘made in New Zealand. The legislative package giving effect to the
recommendations of the Working Group on Improved Investment
Product and Investment Adviser Disclosure was enacted on 2 September
11996. The legislation making up the new law comprises the Securities
Amendment Act 1996 (NZ), the Investment Advisers (Disclosure) Act
1996 (NZ), the Financial Reporting Amendment (No 2) Act 1996 (NZ),
the Superannuation Schemes Amendment Act 1996 (NZ) and the Unit
- Trusts Amendment Act 1996 (NZ).> This legislation came into effect on -
I 1:0ctober 1997. In order to give effect to the new regime, the Securities
 Regulations 1983 were expanded and modified.® As far as “‘greenfields”
f IPOs of equity securities are concerned, the key changes are:

i+ e aregistered prospectus need only be provided to a security holder
or prospective investor on request prior to subscription: s 54B(3)
of the Securities Act 1978;

® securities must not be allotted unless a current investment
statement has been received by the investor prior to subscription:
s 37A(1)(a) of the Securities Act 1978.

VE PHASES OF AN INITIAL PUBLIC OFFERING

RT-UP PHASE

he term “start-up” is used frequently in the literature on
preneurship and small business management. It is the generic name
1c beginnings of a variety of venture types.” Consider the start-up

comment, see Kavanagh and Dell, ‘“‘Securities Law Reform in New Zealand” (1996)
(12) JIBL 535. As to investment statements, see Ayers, ‘‘Practical Problems in
ming an Investment Statement’’ (1997) 3 (2) NZBLQ 82. As to the link between the °
'rz’ties Act 1978 and the [nvestment Advisers (Disclosure) Act 1996, see Fitzsimons,
e: Investment Adviser (Disclosure) Act and the Securities Act 1978: The
nerstone Definition of ‘Security’” (1997) BC & SLB 67.

ritles Amendment Regulations 1997 (SR 1997/151).

per, New Venture Strategies (Prentice-Hall, 1990), pp 96-126.
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phase of Cavendish. The initial concept of a gondola system ope
on the Port Hills above Christchurch in the South Island of New Ze
was developed by Peter Yeoman in 1973, when he was coordina
development of the Mount Hutt Ski Area, an international ski resor
Christchurch. Yeoman was a shareholder and director of Davis Ogi
& Partners Limited, Engineering, Planning and Surveying Consulta
Christchurch. In 1984, Yeoman discussed the gondola concept
Richmond Paynter of Paynter Corporation Limited (Payntet
Christchurch-based, publicly listed company with interests in timbet.
property development, and with Ray West, a partner in Deloitte
Tohmatsu, Chartered Accountants, Christchurch. These discussions
to the formation in 1985 of Payeo Developments Limited (Payeo
private company formed undcr the Companies Aci 1955 wi
represented the interests of Yeoman and Paynter and initiated f
feasibility studies for the gondola project.

The Cavendish start-up gave rise to few problems in later phases of tt
flotation. This is not to say that the start-up phase was witho

by Payeo in respect of moneys expended. Had the holding costs been
refunded in cash, they would have been taxable in the hands of PayeQL.
This is one reason why Payeo took reimbursement of costs in cash and
shares in Cavendish. Another reason is that part of this expenditure was
referable to professional serviees.

While Cavendish is distinguished by an absence of significant legal
problems deriving from start-up, IPOs may show a high degree of what
chaos theorists describe as “‘sensitive dependence on initial conditions”, *
where small differences in input can quickly become large differences in
output. In meteorology this translates into the so-called butterfly
effect—the notion that a butterfly stirring the air today in Peking can
transform into storm systems next month in New York. In Cavendish,
chaos theory is apt to describe the effects flowing from the decision
taken'in the prospectus phase to set the minimum subscription at $5.9
imillion. Actual subscriptions were just above the minimum, and the
Tesultant under-capitalisation gave rise to significant problems for the
company in its first months of operations. For example, because of
financial strain, foreign exchange exposure was not forward-covered,
which resulted in losses of $463,000. In this way, decisions made in
start-up may have a profound impact on subsequent phases of an IPO.

In New Zealand, the start-up phase leading to an IPO falls into two
broad categories. First, in the government trading sector, start-up may
begin with a decision to corporatise a State trading activity pursuant to
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the State-Owned Enterprises Act 1986 (NZ). The process may culminate
1y full privatisation accompanied by an IPO—Telecom Corporation of
ew Zealand Limited (Telecom) is a good example—but this type of
oration will not be discussed here, because they are seasoned ventures,
usinesses with a trading history. Secondly, in the private sector, start-up
merges at some point as the business becomes progressively more
cablished. Only a few of these start-ups will lead to an IPO and, again,
Lese fall into two main categories. The first category comprises seasoned
prporate ventures. These are companies which can refer (externally or
nternally) to a trading history—Fruitfed Supplies Limited which listed on
he NZSE in 1992 is an example. Here, a subset is the “spin-off”’: the
otations of the various “‘Baby Brierleys” were spin-offs from Brierley
| estments Limited, a large New Zealand listed multinational. The
.ond category comprises unseasoned corporate ventures. These
mpanies have no trading history and are called “ greenfields’ flotations
n New Zealand. Cavendish was a greenfields IPO.

In the start-up phase of a greenfields flotation in New Zealand, a private
mpany was the usual choice of vehicle for holding entrepreneurial
areholdings and for acquiring a particular asset Or assets. The private
any was principally governed by Pt VIII of the Companies Act
. Fifom the entrepreneurial perspective, the private company under
1955 Act had a number of attractive features. These included: limited
bility; the ability to have only one, “governing’’ director; the
quirement of two to 25 shareholders; the low degree of financial
sclosure; the ability to dispense with an auditor; the low maintenance
sts, and taxation benefits, such as the ability to carry losses forward.
om 30 June 1997, however, all companies in New Zealand have been
wverned by the Companies Act 1993 and the private company/public
pany distinction is abolished. The reforms introduced by the
1panies Act 1993 offer greater flexibility to entrepreneurs as only one
older and one director are required for a company.

1

ontrol questions are important in the formation of a company as an
epreneurial vehicle. Assets may be accumulated in or around a
pany (Puntco), which conditionally contracts to sell those assets to
er unlisted company (Floatco) when that company becomes a listed
pany by virtue of a successful IPO. The vendor consideration for the
f assets in Puntco will usually comprise cash and shares in the listed
ny, Floatco. The quantum of shares in the listed company
ed by the vendor company may amount to a controlling interest

listed company: in New Zealand, a 30 per cent shareholding
rally amounts to control. This means that control of Puntco is
tive control of the listed company. Control of the shareholders’
ing of Puntco will typically require control of 50.1 per cent of the
d capital. Hence, the composition of the share register of Puntco
e closely examined for potential instability. For example, a register
9 per cent, 49 per cent, and 2 per cent is potentially unstable
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- minority. This possibility neatly illustrates the notion of S¢
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because any combination of the 49 per cent and 2 per cent shar.
will control the company and may result in a “squeeze out

dependence on initial conditions’’. In the result, close examinatios
register may lead to amendment of the constitution of Puntco.s
require unanimity at a shareholders’ meeting and a mandatory arbj
clause. In practice, seasoned corporate ventures are less likely toi
problems deriving from the composition of the share register in ‘st_a:
since the passage of time will generally resolve such difficulties p‘ﬁj
flotation. ‘

Another important issue in start-up is the mode of shareholding:
the point of view of the individual entrepreneur, mode of shareho
has an impact in two areas: bankruptcy and sale of shareholdin
since entrepreneurial endeavour is high-risk activity, sharehol
should be made bankruptcy-remote by shielding them in a sp
purpose vehicle (SPV), such as a trust or a company controlled b
trust.® Secondly, sale of shareholding may result in a taxation liab I
New Zealand does not impose capital gains tax on the sale of shi
unless the vendor is in the business of buying and selling shares, pti
is the dominant purpose of the acquisition, or the sale is an avoidat
mechanism. But an offshore-resident, individual taxpayer might wish
hold shares via a New Zealand-resident SPV if the taxpayer’s country
residence taxes capital gains and has a worldwide tax net. ‘

ACQUISITION PHASE
LUCE ) Qr\"(\..' howe ’

Here, Puntco, entrepreneur or commercial actor contemplates th
acquisition of assets and a subsequent IPO. To further define thé
problem, the commercial actor sees an opportunity but has insufficient

is resort to conditional contracts or options followed by an IPO. The
attraction of the conditional contract or option is that it conserves cash
but provides leverage. In essence, the commercial actor buys time to
finance the acquisition and commercially exploit it. Having entered into
conditional contracts or options, the commercial actor must review a
variety of funding options. Broadly, these options break down to 2
choice between debt or equity, or a combination of debt and equity.
Typically, debt is unavailable because the nature of the asset precludes
debt financing or the commercial actor is unwilling to provide other
security. In any event, equity financing may be the preferred funding
decision since equity carries no initial servicing cost: the servicing cost
comes later in the form of dividends.

8. Holmes, Protect Your Assets (Ross Holmes, 1996); Cotter (ed), Offshore Trusts (Kluvs}er,
1996); Brown, Offshore Financial Services Handbook (Gresham Books, 1996).
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In countries with strong capitalist cultures, the obvious action at this
oint is to seek venture capital. In the United States, for example, there
v is: a well-established, highly professional, venture capital industry.® In
New Zealand, there is one government-sponsored fund, The Greenstone
Fund, and a variety of ““dating” agencies and brokers of venture capital.
The Canterbury Development Corporation is a dating agency which
issues a directory enabling venture capital seekers to make contact with
providers. 19 These and other sources of initial funding are reviewed in
the literature.'' As to brokers, private and public merchant and
investment bankers sometimes source funds for venture capitalists for a
fee. In addition, there are now listed companies which specialise in
investments in unlisted companies, such as Direct Capital Partners

oiding the “‘offer to the public”’ provisions of the Securities Act 1978.

Section 33 of the Securities Act prohibited the making of an “‘offer to
he public” in the absence of an authorised advertisement that is an
nvestment statement, or an authorised advertisement that is not an
nvestment statement, or a registered prospectus. Formerly, s 37A(c)
lemanded that application forms for securities be distributed in or with
gistered prospectus relating to the security. The requirement was that
investors receive the registered prospectus before subscribing for the
curities. Section 54B(3), inserted by the Securities Amendment Act
96, now requires that a registered prospectus need only be provided
| request, but an investment statement must be received prior to
otment: see s37A(1)@). The policy rationale is that adequate
closure leads to informed (but not riskless), investment choices.

Section 3 attempts to explicate the troublesome term, ‘‘offer to the
lic”. Section 3(2) excludes offers made to: relatives or close business
ciates of the issuer; persons whose principal business is the investment

dney or who habitually invest money in the course of their business;
ons selected otherwise than as 2 member of the public; underwriters
d-subunderwriters; and takeover offers.!'? A commercial actor might
sh'to attract the.exclusion provisions of s 3(2), when seeking moneys
project, in order to avoid compliance and other costs associated with
preparation of a registered prospectus.

ssuance costs for IPOs are not insignificant. !> Two types of costs are
tred in IPOs. First, the direct costs of the issue. These include:

'he Economist (25 January 1997), p 19.

'he e-mail address is cdc@cdc.org.nz.

¢e Fox and Walker, ““Sources of Funding for Small and Medium-sized Companies in
€W Zealand” [1994] NZLJ 421; Austin, Fox and Hamilton, A Study of Small and
edium Sized Business Financing in New Zealand (Wellington: Ministry of

~J
e

1 NZLj 293.

ce chapter 12 ““Public offerings of securities in New Zealand” by Peter Fitzsimons.
generally, Anderson, Beard and Born, Initial Public Offerings (Kluwer, 1995); Fox
- Walker, “Total Costs of Initial Public Offerings on the NZSE”’ [1995] 6 ICCLR 106.

imited. In all such contexts, a successful match or investment requires

%r9nmerce, 1996); Walker, Francis and Fox, ‘“‘Raising Finance for Small Business”’
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accounting fees, brokerage and commission; legal fees; financial
fees; prospectus printing costs; public relations and marketing; A
proportion of these costs are compliance costs—the cost of comj
with the Act. This is sometimes called the et regulatory b

share was underpriced by 20 cents (16.66 perbent), because the
discovery mechanism of the aftermarket (the secondary market
shown that a share which cost $1 to the subscriber has been valug

because they indicate the cost of compliance with the securi
regulation regime. The Fox and Walker (1995) study referred to.abeo
found average direct costs of 4.29 per cent of funds raised and total co
of around 15 per cent, but these results should be interpreted w.
caution as the sample size was small.

further, that total costs in producing a registered prospectus amount to
$100,000. Clearly, the commercial actor would seek to avoid the
prospectus provisions in order to dispense with costs of $100,000. The
same consideration would weigh with potential investors: $100,000 it
compliance costs is $100,000 less into the transaction and this may be.
critical. This is a troubling cost of capital problem applicable to small
raisings. What is required is an exemption for investments above, say,
$250,000 where the investor has taken independent professional advice.
The investor protection policy of the Act is fulfilled where the investor

can protect her or his own interests. ’

If the s 3(2) exclusion provisions are unavailable, the commercial actor
might wish to attract the provisions of the Securities Act relating to
exempt offerings: see ss 5, 6 and 7 of the Act. Three of the principal
exemptions are discussed below.

1. The most general exemption is that contained in s 5(5), which gives
the NZSC a discretionary power to exempt any offeror from the
obligation to issue a prospectus. For example, the Canterbury
Development Corporation (and a number of similar bodies), have been
granted an’ exemption pursuant to the Securities Act (Local Authority and
Other Venture Capital Schemes) Exemption Notice 1997 (SR 1997/238,
gazetted 30 September 1997). For overseas issuers the three significant
exemption notices of general application are: the Securities Act
(Australian Issuers) Exemption Notice 1997, the Securities Act (Overseas
Companies) Exemption Notice 1997, and the Securities Act (Overseas
Listed Issuers) Exemption Notice 1997.
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2. Under s 7(1)(a), offers of securities made only to persons outside
New Zealand are exempt from the prospectus provisions. This section is
| particularly useful for private transactions requiring off-shore
~ participation. For example, suppose an entrepreneur wishes to establish
7 wasabi-growing operation. Japanese participation will be critical since
Japan is the principal market for wasabi and access to a Japanese
distribution network is best obtained via Japanese residents. The issuer,
“however, must comply with the relevant Japanese law. Section 7(1)(b)
exempts offers to persons outside New Zealand and persons in New
- Zealand who in all the circumstances can properly be regarded as having
been selected otherwise than as members of the public. Note that the
atter limb of s 7(1)(b) is identical to s 3(2)(a)(iii)) of the Act and the
- relevant case law will apply. When considering the application of s 7(1),
ébe alert to the notice and filing requirements of s 7(2).

© 3, Section 6(1) exempts previously allotted securities. Where s 6(1)

_applies, the terms implied in s 6a attach to the offer. There are two
_exceptions. First, the exemption does not apply if the security was

originally allotted with a view to its being offered for sale to the public

n New Zealand (see s 6(2)) and, here, a deeming provision applies: see

6(5). Secondly, s 6(3) applies to equity securities and is designed to
tiract the prospectus provisions of the Act where a holder or offeror of

securities, not being the original allotter, offers the security for sale to the

ublic in New Zealand and the original allotter advises, encourages or

wingly assists in connection with the offer or sale. Section 6(4) then

soes on to create three safe harbours from s 6(3): see s 6(4)(a)-(c). These

e: offers in accordance with preemptive rights under a company’s

nstitution; sales of less than $200,000 in a twelve month period; and

‘érs to no more than six members of the public.

€rsons acquire securities within 12 months of the offer), only applies
urities of the same class offered to the public for subscription by
bolder”. Thus, six acceptances from one holder are exempt, and also,
ore, six acceptances from each of five holders.

ction 6(4) thus raises the possibility of hybrid private offerings in a
p process. First, attract s 3(2) and allot securities to, say, five
al investors. In the case of Maori, the allotment might be to
ers of the 7wi who fall within the definition of relative as contained
O of the Income Tax Act 1994 (NZ) since connection by blood
nship goes to the fourth degree and, significantly, includes a
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trustee for a relative. At this point, there would need to b
evidence that s 6(2) was inapplicable. Secondly, attract the safe h
‘of s 6(4)(c), since the five habitual investors (or relatives) are now he
of previously allotted securities who can arguably each make offersi
i members of the public. ‘

An IPO may be driven by strategic reasons, because the exclusi
| provisions of s 3 are unavailable, the exempt offering provisions dt
apply, or because moneys cannot be obtained from venture capitalis|
Often, the necessity for a greenfields IPO flows from an inabiliﬂty,p
obtain other financing on favourable terms or at all. As to the latter péi
[ . v i
pra note that an IPO may be driven by the desire to recoup otheiw
irrecoverable expenditure. Generally, this is an inauspicious ome
the future of the company since the immediate interests of
promoter/vendor are satisfied at listing. In all cases, future flnancir
alternatives should be weighed carefully prior to entry into COl]dlthﬂ
contracts or options. If an IPO is a possibility, then the commerc1
actor should consider immediately obtaining Floatco, a clear
A Unlisted company (one that has never traded), as the vehicle wﬂ
(}\m which to contract. Alternatively, a listed ‘:_s_f_l_c_all” might be acquired for
“backdoor” listing.'* Floatco will be the issuer of equity securmc
in an IPO and, upon attaining the minimum subscription provide
for in the prospectus, may be admitted to the official lists of tlr
NZSE

ﬂ_!-‘ zv =" "Why use Floatco to enter into the conditional contracts and option:
’Why not have Puntco enter into these contracts and later assign them t
o " Floatco? Or why not have Puntco contract directly with Floatco? Th
4 short answer is that using Floatco as the contracting party remove
problems with assignment of contracts and liability for stamp dutie
—gaads and services tax (GST), and taxation liabilities generally as far
Puntco is concerned. This is ‘desirable from the promoter’s viewpoir
but there are other good reasons. First, it may be difficult to obtain
clause which enables assignment without consent, and no pruder
commercial actor would risk outright refusal of consent or 2 demand fc
further consideration in the absence of such a clause. Secondly, if Puntc
contracts directly with Floatco, Puntco may be assessed for stamp dut
and GST on a subsequent asset transfer, and incur a taxation lability o:
any profit accruing. A third reason for using Floatco as the contractin
vehicle goes to terms and consideration. Floatco can make settlemern
dependent upon flotation and have consideration include cash and pape
(shares in the issuer). In practice, such contracting is never clear-cut an
assets may be assembled by both Puntco and Floatco. Cavendis!
provides a good illustration of such an acquisition phase and the variet
of contractual and non-contractual strategies that may be used to acquir
the requisite assets.

14. See Earp and McGrath, op cit, n 3, p 138.
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The Cavendish prospectus, under the heading ‘‘Statutory
Information” discloses a range of acquisition strategies. These are noted

" pelow.

Acquisition Techniques Nad o w ¢ aa

Conditional Contract

In 1985, Payeo entered into a conditional contract to purchase a
p'roperty intended for development as the base station at the bottom of
the gondola. This agreement and subsequent amendments were
consolidated in another agreement in 1990 which provided for Payeo to
'purchaac the requisite land. The benefit of the 1990 agreement was held
py Payeo for Cavendish. There were a number of noteworthy terms in
‘the agreement. These included: an escalator clause on the quantum of the
_purchase price (8450,000), which provided for a 15 per cent increase per
annum from 1 November 1988; forfeited deposits ($55,000 in total), to
deducted from the purchase price; payment of a further $50,000 upon
e project finance becoming available, such sum to be on account of the
rchase price (obviously not paid), and the vendors’ right to subscribe
or shares in Cavendish.

)ption to Purchase

The option agreement related to two parcels of land (4.25 and
hcctares each) at the top of the gondola. The option was entered into
35. The option was between the vendors and Project Consultants
ted, as nominee, and the benefit of the contract was nominated to
vendish. The consideration paid for the option was $1000, and the
rchase price was $80,000 inflating at 16 per cent per annum from May
on a monthly basis. The option could be exercised within six
nths of all consents being obtained. On exercise, $15,000 was payable
deposit. Full payment was then due within 60 days. The option also
ided for the creation of easements giving access to the land and the
- to construct and operate an aerial cableway over the land. A
rmance bond of $5000 was payable prior to any work commencing
spect of the easement rights.

ment to Provide a Lease

endish entered into an agreement with the Minister of
I'vation in 1991 to provide a lease and grant certain easements. The -
1g of the lease was subject to the project proceeding (in effect,

to flotation), and covered land at the top of the gondola, the
and area of the towers from the base station to the top, and
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associated walkways and easements. Consideration for th
comprised a base rental plus a further rental calculated as a per,
“of turnover and reviewed every three years. An interesting cond:
the lease was the requirement that Cavendish gift the Crow
18 hectares at the top of the gondola which was to be acquired pur
to the option (see above), and this land was to be vested as a res

Heads of Agreement

In 1991, heads of agreement (strictly, an agreement to agree) w
entered into between Cavendish and Doppelmayr Lifts (NZ) Limite
acquire a gondola system as a turnkey operation on a deferred pay
basis. The heads of agreement were expressed to be subject to flotati
There were two important conditions in the heads of agreement.
the purchase price was subject to exchange rate variation, which i 1mp
an active hedging programme by Cavendish. A logical implication
that the cost of managing foreign exchange exposure should have b
specifically provided for in the prospectus. No such provision was m
Secondly, Doppelmayr were prepared to leave NZ$2 million owing
secured by a second debenture repayable two years from date
flotation (that is, on 11 December 1993). The latter term was tied t
provision whereby any change of 50 per cent of the directors coul
trigger an acceleration clause in repayment of the debenture.

Reimbursement of Costs

An agreement for reimbursement of costs, as between the promoters
(Yeoman, Paynter, and Payeo) and Cavendish, was a critical part of the
acquisition strategy. This is a matter which impinges on vendor
consideration and is considered further below, but note here that the
promoters were transferring the benefit of the Mount Cavendish Project
to Cavendish in consideration of full reimbursement of all costs and
expenses incurred (part of which was to be taken in shares).

Consider the commercial strategy of the acquisition phase. Strategic
goals are:

® keep cash expenditure to a minimum;

* shift the burden of paying cash consideration to Floatco and,
where possible, blend cash and paper (shares in Floatco), when
determining consideration in order to preserve cash in Floatco;

* negotiate long time-frames to raise equity finance;

® impose conditions which entrench the promoters in Floatco and
ensure reimbursement of costs and expenses expended by the
promoters from Floatco upon flotation.

Most of these strategies figure in the Cavendish acquisition phase.
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PROSPECTUS PHASE

Prospectus phase proper commences when the commercial actor has
assembled (or ‘‘packaged”, in the industry jargon) an asset or collection
of assets in a form suitable for an IPO. Clearly, preparatory work on 2
prospectus may commence well before this time if the requisite
commercial decision is made. The third phase of an IPO is labour-
intensive since the involvement of a wide range of professionals and
others is required. It is also costly: in small flotations in the United States,
direct costs were recently calculated at 7.4 per cent and underpricing at
11.5 per cent of moneys raised, giving total costs of 19 per cent.'

Going public has advantages and disadvantages. Public listing permits
diversification, increases liquidity, facilitates the raising of further cash,
~and establishes a value for the business. Disadvantages include the cost
of reporting, disclosure, difficulties with self-dealings, the possibility of
2 non-liquid market, and dilution of control.

It is not mandatory to seek listing on the NZSE in order to make an
IPO, but it is necessary to issue a prospectus. An example is provided by
the prospectus issued by Software of Excellence Limited in 1992.
‘Commercial pragmatism favours the listing of a greenfields flotation
“because investors seek liquidity in the secondary market and there is the
‘possibility of a capital gain provided by a listing. !¢ Normally, there is no
great incentive to invest in an unlisted company where there is no ready
market or possibility of a capital gain. There are notable exceptions: in
the United States, an example is provided by the early life of Microsoft
Corporation founded by Bill Gates. In Australia, an example is Split Cycle
Technology, an unlisted company, formed by expatriate New Zealander,
Rick Mayne. Investment in unlisted companies is generally the preserve
of -venture capital companies.

he Decision to List

Although there is an over-the-counter (OTC) market in New Zealand,
e is only one official stock exchange, the NZSE. In order to obtain
lission to the official lists of the NZSE, an unlisted company must
i€ an application for listing, comply with the listing rules of the NZSE,
enter into a listing agreement with the NZSE. The resulting
ement between issuer and the NZSE is a private contract.

ompliance with the NZSE 3 listing rules involves terms and conditions
“as the minimum value of the company for listing, the size of the

tead”’ (minimum number of public shareholders), independent
- Y0 =% o °

¢e SEC, Report of the Advisory Committee on the Capital Formation and Regulatory
ocess (1996), Appendix A, Table One.

X, Roy and Walker, “Underpricing and Aftermarket Performance of IPOs on the
ZSE” (1994) 12 C&SLJ 397.
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vetting, the number of directors, and certain mandatory provisio
takeovers in the company’s constitution.'!” While the listing agreeg
'is a private contract between the company and the NZSE, upon listir
listing rules form part of the contract between the company and
and are enforceable by shareholders.

‘Human resources: allocating responsibilities and
establishing the critical path

Once the dec151on to proceed with an IPO has been made, a range
professionals must be engaged to supply the component parts of t
prospectus. The main statutory requirements are contained in.
Securities Act 1978, the Securities Amendment Act 1988, and
Securities Regulations 1983-1997. Since a lawyer is usually the
professional approached by the commercial actor, the task

Cnsrt by recommending other professionals and coordinating their activities oftel

falls to the law firm. The commercial actor contracts dlrectly with, th|
various professionals for services but, since lawyers assemble th1
prospectus for registration, reporting lines typically flow from thes‘
other professionals to the lawyer. When the full complement of humal
resources has been established, a critical path showing responSIblhtlc
and milestones should be created and distributed to ensure that the
contributions of all parties are synchronised.'® The followmg
paragraphs outline the persons involved and 1nd1cate their roles.

The Commercial Actor

The entrepreneur will spend the majority of the time liaising with ¢
range of professionals, briefing them on the desired commercial goals
and providing them with the requisite information to produce, fot
example, financial and statutory information.

The Accountant

The First Schedule of the Securities Regulations 1983-1997 requires
that financial statements be prepared: see cl 8. In addition, accountants
may prepare financial forecasts: see cl 9. Clause 10(1)(c) makes a special
requirement for an IPO to produce a prospective statement of cash flows
of the issuing group which the directors of the issuer expect to occur in
the year commencing on the date the prospectus is delivered in
registrable form to the Registrar of Companies in Auckland (prospectus
vetting is now centralised in Auckland). Detailed requirements in respect
of financial statements are contained in cll 22-38.

17. See McKenzie, “Takeovers Regulation” [1996] NZLJ 428. _
18. See Earp and McGrath, op cit, n 3, pp 54-59 for a sample timetable.
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The Auditor

It is a statutory requirement that an auditor’s report be prepared: cl 42.

The Solicitor

Solicitors generally act as the coordinating professionals in an IPO
since it is their responsibility to ensure compliance with all aspects of the
Act, lodge the prospectus with the Registrar of Companies in Auckland,
- and negotiate the terms of the listing agreement with the NZSE.

The Underwriter

Typically, the commercial actor will initiate discussions with an
uhderwriter (usually a bank, merchant bank, financial intermediary, or
harebroker) and, sometimes, subunderwriters (for example, sharebroker
r high-net-worth individual), with a view to obtaining underwriting for
1 fee. The terms of the underwriting and subunderwriting contracts will
be negotiated between the parties’ respective solicitors.

Sharebrokers may or may not be underwriters or subunderwriters and
kers to the issue. Alternatively, they may simply be brokers to the
e and receive commission for processing applications for shares. In
h case, the sharebroking house and its client advisers will need to be
niliar with the terms of the offer and the management of the issuer.

her Professional Experts

pert opinion may be required for insertion in the prospectus (for
ple, the advice of a consulting geologist), or expert advice may be
ed for costings, so as to ascertain with some degree of precision the
cation of the proceeds of the issue. In Cavendish, architects and
eers were required to provide advice on the construction of the
ola and the base and top stations. Sections 38a and 40 contain
rements relating to the qualifications of and consents by an expert.

‘ Relations

ecurztzes Act prohibits initial publicity except to the extent
in s 3(6).'° Nonetheless, it is prudent to engage and brief public
~consultants at an early stage in order that they may prepare a

» Preparing to Go Public (1984).
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" A notable instance of a full-blown public relations effort was the;
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campaign for the selling of the issue. In Cavendish, the costs o
relations and marketing were estimated in the prospectus to be $7

Telecom where an extensive television campaign was mounted;‘,
train hired to travel the-length of New Zealand to extol the virtues.
offer. It may be critical to the success of the issue to ensure good’

coverage and this requires careful preparation.

Print Media

The commercial actor and lawyers liaise with printing, product
photographic, artwork, and other print media specialists
preparation and printing of the prospectus. Production and pr
costs may run as high as $8-$10 per prospectus. Note that from. 1'Octi
1997 it may be possible to reduce such costs by the use of an elec
prospectus. This is because the definitions of words such as “‘dist
and “document” in s 2(1) have been amended to enable elect
communications. ' '

e

The preceding description is designed to highlight the numb
professionals involved.-and indicate their roles. It also points to:
logistical problems which may arise when the critical path goes awr
the financial risk assumed by the promoters in the event that the
does not proceed. In Cavendish, costs of the issue were estimated -
prospectus at $307,000. The promoters were risking this amou
addition to the $1.5 million already expended in packaging the de

Structuring the Prospectus

The process of structuring the prospectus is twofold. Jirst, a se
preliminary decisions about the amount of money to be raised, the ¢
of securities to be issued, the portion of Floatco to be sold, and
presence of an underwriter must be made. Secondly, a re-evaluatior
the preliminary decisions will be made either with the underwriter; if
issue is underwritten, or in consultation with other professional ad
if the issue is not underwritten.

Preliminary decisions

How much cash is. needed?

In the Cavendish prospectus, major capital expenditure was estlmate‘
at $11.105 million. There, the major items of capital expenditure WCY‘
the buildings ($3.7 million) and the gondola facility ($3.6 mllho '
Accordingly, Cavendish sought to raise $7.890 million by the issue O

equity securities to the public. A further $2 million of debt finance W2

b
(=
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t0 be supplied by Doppelmayr and $706,000 by bank facilities. The sum
of $7.890 million was a best case number, or the maximum subscription
0 be raised. The minimum amount of share capital to be raised to
provide for the major capital expenditure was $5.9 million, and, on this
pasis, some $1.990 million of debt (in addition to the $2 million
poppelmayr debenture) would be required. In the event, Cavendish
isted with a raising of $5.953 million, barely over the minimum

ubscription.

How much of Floatco will be sold to raise the maximum
;ubscription?

This question is important because it affects control of the listed
company. In New Zealand, control of 30 per cent of the issued capital
s generally reckoned to be effective control of a listed company.
promoters issuing in excess of 70 per cent of the issued capital to the
public may face the prospect of a takeover from a determined predator.
deally, the promoters of Floatco would seek to retain the requisite
0 per cent and ensure control. In order to do so, Floatco would have
o value at a figure whereby 70 per cent of that valuation matched (at
Best) maximum subscription. In the case of Cavendish, $7.890 million
was sought from the public. This would imply a valuation of $11.27
nillion for the project if the promoters were to retain a 30 per cent
nterest of $3.381 million, satisfied by way of the issue of shares as part
f vendor consideration ($7.890m plus $3.381m equals $11.27m). By
ontrast, if the project were operational and returning $2 million per
num, then, on a price/earnings (P/E) ratio of five, a valuation of $10
llion would be possible. In Cavendish, the only realistic value which™
sould be placed on the project was the value of moneys expended on

ure cash flows (DCF) to give a net present value (NPV) of the
oject.?° Even so, the resultant NPV would not amount to $10 million,

ares credited as fully paid), on an issue of $7 million. Such a figure
uld not be obtained even if the financial forecasts appearing in the
vendish prospectus were so discounted. In any event, there were

The Cavendish project commenced in 1985, well before the share-
arket crash of 1987. There followed six years of preparation and
anning, which cost some $1.528 million, including holding costs on
neys. Prior to the crash of 1987, the promoters could feel comfortable

“See generally, Brigham and Gapinski, Financial Management (1994) and the
» discussion of valuation methodologies in Earp and McGrath, op cit, n 3, pp 109-114.
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about these expenditures as they were made in the late stag
greatest bull market in the history of New Zealand, and becaus
on current commercial practice at the time, they would have ha

reason to expect a healthy vendor consideration on a flotation, ;
subscribed prospectus, and a positive aftermarket. After the cra
IPO was the only way by which the planning costs of $1.528 'm
could be recouped. There seems little doubt that this was a po
consideration in the way vendor consideration was structured, t
$500,000 was reimbursed in shares and the balance taken in cash.
only other vendor consideration was the right to be allocated b
ordinary shares in the company, based on the achievement of ce
profit figures. In this way, vendor consideration was tied to
performance of the company.

On the surface, the structure of vendor consideration in Caven
reflected the commercial reality of the time. It was obviously going
very difficult to float in New Zealand in 1991, and hence vet
consideration was framed in a way which helped to sell the issue: T
promoters could say in reply to questions on adequacy of vend
consideration: “We have spent six years and $1.5 million in cash-a
professional time putting this deal together. We only want $1 milli
back in cash. We will take the balance in shares. If the company
profitable, we will get bonus shares. But remember, if the company, :
profitable the share price will increase and you will also profit.”” In thg
event, it seems ironic that the timing of the reimbursement of ca
contributed to the post-listing problems of Cavendish. This leads us
another significant consideration: underwriting. There was no way 2
greenfields IPO would be underwritten in 1991 because of the depressed
state of the economy. Because Cavendish was not underwritten, the
promoters were exposed to the risk of the issue closing undersubscrxbed
In that event, the promoters would be out of pocket to the extent of the
costs of the issue, some $307,000. Hence, decisions on vendor
consideration, which (superficially, at least) assisted in the selling of the
issue, were critical. '

Will the issue be underwritten?

An IPO may or may not be underwritten. Very rarely, an underwriting
may be unconditional or ‘‘bankable” (in the sense that a bank will be
prepared to lend on the security of the underwriting agreement). Usually,
‘however, the underwriting agreement is subject to a ‘‘market out”
clause. The market out clause permits the underwriter to withdraw at any
time prior to the public offering in the event that any one of a range of
contingencies occur. These might include: the outbreak of war between
the major powers; suspension of trading on the NZSE; a nominated
per centage decline in the NZSE40; or a material, adverse event affecting
the issuer. If the IPO is underwritten and the market out clause is not



CASE-STUDY OF AN INITIAL PUBLIC OFFERING IN NEW ZEALAND 439

triggered, the underwriter will pick up any shortfall on the issue. Thus,
if the minimum subscription is $5 million and only $4 million is
subscribed for by the public, the underwriter must take and pay for the
remaining $1 million shares. Accordingly, the question of “selling the
' issue”’ (finding buyers for the IPO) is answered upon the execution of the
. underwriting agreement. In effect, the underwriter has bought the issue
since the company can now look to the underwriter to meet any
. shortfall. If the issue is not underwritten, then it is up to the promoters
. 'and directors of the issuer to sell the issue. In Cavendish, the issue was
ot underwritten and accordingly it fell to the company to sell the

ethinking the Initial Decisions

If the IPO is underwritten, firm decisions regarding the size of the
ssue, the type and price of securities to be offered will be made jointly
' the issuer and the underwriter. This requires an understanding of the
mmercial position of issuer and underwriter, the essence of which is
:ade—off between costs of certainty and uncertainty in closing the issue.
turn, this requires some assessment of the market’s reception to the
O and the logistical effort required to sell the issue to the public. At one
tteme is the “blue chip’’, seasoned IPO where oversubscription may
confidently predicted: Telecom provides an example. One might
t such an issuer to forgo an underwriting. Why pay an
erwriter’s commission (effectively, a form of insurance in the event
‘the issue is undersubscribed), when one can be confident that the
will be fully subscribed? There are two answersin such a case
issuer might well dispense with an underwriter: Fruitfed Supplies
ted is a good example. ( Secondli, ) the issuer might consider
ensing with an underwriter but engage one for logistical reasons
erally with a reduced commission to reflect the lower degree of risk
ated with selling the issue), because of the size of the issue and a
or a wide spread of shareholders. Again, Telecom was this type
1e. At the other extreme is the speculative, unseasoned IPO: junior
-exploration companies are a good example. Here, the issuer’s
oncern is to achieve minimum subscription and it will happily pay
h underwriting commission to achieve this. Underwriting for this
fIPO would normally be available only in a bull market. Even so,
derwriter might seek a high commission, risk spreading via
derwriting agreements, a small-sized issue with substantial
pricing, and an attractive capital structure (for example, shares with

avendish, an underwriting was unavailable. If an IPO was to
‘the company and promoters would be exposed to the risk of

discussion of underwriting questions, see Earp and McGrath, op cit, n 3, p 91.
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undersubscription. In that event, all subscriptions received:
company would have to be repaid pursuant to s 37(5) and (6)
Securities Act, and the company (and probably the direc
promoters personally) would be liable for costs of the issue. A key:
influencing the decision to proceed with a flotation withe
underwriter was the result of a market survey commissioned in+

In the chairman’s statement in the Cavendish prospectus, Mr R
stated:

“Greater Christchurch itself has a population of 312,000 and aj
McNair survey conducted during December, 1990 reveale
88% of those surveyed indicated that they could be pote
customers of . . . Cavendish . . . [rjesponses to the same survey
indicated that 9296 of those surveved felt that the project sh
principally owned and operated by New Zealanders. The Direc
are therefore determined to give the public of New Zealand, an
particular Christchurch residents, the opportunity to part1c1pa'
this project which is designed to be of benefit to the Canterbury,
South Island region . . . [ijnvestment in the ordinary share
of ... Cavendish . . is an equity decision within the reach of i
households . . .”’: Prospectus, 3.

The AGB McNair survey provided good reason for the promote
‘suppose that an IPO would be well supported in Canterbury. The fi
was reflected in the theme of the selling campaign, “Support Busine
the South”. Hence, the survey provided some basis for the decision,
make an IPO in the absence of an underwriter. If the issue reagh
minimum subscription, the costs of the issue and reimbursement
substantial portion of cash expended would be met by the company.:
these circumstances, there were powerful reasons to make the offeri
as attractive as possible: ‘‘as they say on Wall Street, new issues are SO
not bought” -

There is an inherent contradiction at the core of every prospectus.
prospectus is simultaneously a selling document and a disclosu
document. Can these functions ever be reconciled? The prospectus is
document used by promoter or underwriter to sell securities to the publ
For this purpose, it is necessary to put the best possible gloss on the;
company’s prospects. In Cavendish, parochial pride, rising tourist:
numbers, favourable profit forecasts, and a projected dividend of 10 pel
cent after the first full financial year of operation were emphasised
positive factors. On the other hand, the prospectus is a disclosur
document, the primary means by which the investor protection policy -
of the Securities Act is discharged. The Act and the Regulations contain -
specific requirements as to the content of registered prospectuses. The -
First Schedule of the Regulations, in particular, lists numerous matters :
required in a registered prospectus for equity securities. These disclosut€
requirements are backed by civil and criminal sanctions for misstatements -
in advertisements or registered prospectuses: see ss 55-58 of the Act.
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Close scrutiny of the Cavendish prospectus might have deterred
investors. The most serious contingency was undercapitalisation: what if
the prospectus only attracted minimum funding? This was a real risk in
1991. The full subscription was $7.890 million; the minimum was $5.9
million, a difference of approximately $2 million. Detailed financial
forecasts and assumptions were included in the prospectus on the basis
of a full subscription. Only a summary of forecast financial figures on the
_assumption of minimum subscription was provided, but those figures
nowed net profit before tax at $300,000 negative in 1992 and $1.44
iillion positive in 1993.%
cavendish listed with the bare minimum subscription, and analysis of
te annual report for 1992 and the interim report of 31 March 1993
ows a marked deficiency between actual and forecast profit. Key
sasons appear to be lack of initial funding, underestimation of costs,
oor visitor numbers, and weather conditions. Lack of initial funding,
owever, was the salient problem and stemmed from the decision to peg
he: minimum subscription at $5.9 million. This points to a potential
aflict between the interests of the promoters and those of potential
vestors. As far as the promoters are concerned, the lower the minimum
bscription, the better the chance of closing the issue, recouping
oneys expended on the project, and shifting liability for costs incurred
“the IPO from promoters to issuer. Potential investors would prefer
T issue to close oversubscribed in order to enhance the prospects of
e -company and the share price, and to enable completion of capital

pposed to the forecast loss of $524,000, and commented:

“The . . . variations are substantially due to the difficulties
xperienced in the initial public issue which only just exceeded the
inimum subscription level. This situation resulted in additional
ssue expenses, considerably higher funding costs and exchange
osses incurred as a consequence of the company’s inability to take
rward exchange cover due to the lack of financial facilities
vailable during the construction period. Forward exchange cover is
ow in place and no further exchange losses will be incurred’:
nual Report 1992 p 5.

ne of this is entirely surprising, although it can scarcely be said that

mpany was unaware of the potential consequences of going naked
ered) on foreign exchange exposure. Rather it shows how

-. ‘v\well-known problems with earnings forecasts, see Fox and Walker, “The
urdcy of Earnings Forecasts in New Zealand IPO Prospectuses, 1992-1993" (1995)
(SLJ 284,
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sensitive the company was to the initial condition of mj
subscription. Minimum subscription exacerbated the effect of ve
reimbursement—$1 million approximately taken in cash immediate

was claimed that, because of lack of cash, foreign exchange exposure

not forward-covered, and this resulted in losses of $463,000. .
obvious solution to this problem would have been to defer or sp
fepayment of vendor consideration until or from the end of the first
of operations, thereby freeing up funds to cover foreign exchag
exposure. The proposed solution gathers force from examination.
related party transactions in the notes to the accounts in the an
report for 1992. The relevant note reads as follows: '

“RELATED PARTY TRANSACTIONS

Businesses in which Directors have a substantial interest and whi
provided services/supplies to the company on arms leng
commercial basis were as follows:

[details of professional services supplied to Cavendish
businesses associated with Jour of the directors Joliow)
The aggregate amount of these services totalled $2,137,00

including $198,000 owing at balance date, which will be settled i
the ordinary course of business.

These charges are inclusive of the original costs and
disbursements incurred by the promoters during 6 years of:
planning . . . [Which] costs were detailed in the Company’s
Prospectus and totalled $1,528,000. The net costs and
disbursements incurred during the period of construction was
therefore $609,000”: Annual Report 1992 p 14.

A continuation of problems flowing from initial funding was noted in’
the interim report for the six months ending 31 March 1993. An analysis
of this document, extrapolated for the full year ending 30 September
1993, again shows a deficiency between actual and forecast profit. At the
same time, in order to remedy the undercapitalisation problem (and take
advantage of favourable market conditions in mid-1993), Cavendish
announced a one for five underwritten cash issue at par value of $1 to
raise a further $1.420 million.

The presence of an underwriter is one way of ensuring that minimum

subscription will be met. Clearly, if an underwriter is available, the issuer
will try and set the minimum subscription as high as possible. In the
absence of an underwriter, the promoters and directors must sell the
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issue. In Cavendish, this problem was recognised and addressed in the
prospectus phase. In a highly innovative selling technique, the
prospectus was produced as a broadsheet in newsprint, and delivered, in
effect, as a local newspaper. This technique appears as a logical
consequence of the AGB McNair survey. Similarly, the prospectus made
a strong appeal to parochial pride. Another innovative selling technique
in the prospectus was provision for payment of shares by credit card
(Visa, Bankcard, and Mastercard).

The public relations and marketing budget for the IPO was estimated
in the prospectus at $72,000. The actual figure was almost certainly
higher. The Cavendish prospectus was dated 17 July 1991. Section 37(2)
of the Securities Act required that the minimum subscription be met
within four months of date of prospectus. According to the 1992 annual
eport, public subscription for shares closed on 6 December 1991, after
two extensions. There was no explicit provision for extending the date
of a registered prospectus in the Act, but s 43 operated to that effect by
providing for amendment of a registered prospectus by delivery of a
iemorandum of amendments to the Registrar of Companies and
istering the amendments under that section. The grounds for refusing
‘memorandum of amendments are limited (see s 43(4) and (5)) but two
xtensions appeared to be the maximum permissible, if only because the
ccounting information in the prospectus would become dated. As of
)ctober 1997, however, the life of a prospectus will range from 6 to
o 18 months: see ss 37A(1)(c)(i), 37A(1)(c)(iii) and 37A(14).

avendish experienced difficulties in reaching minimum subscription
hin four months and the vigorous selling campaign accelerated at the
e of first extension. An intensified public relations and marketing
ort was demonstrated by the following actions: the IPO received
reased and favourable coverage in local newspapers; a gondola and
ge free-standing sign were placed adjacent to a main traffic artery; the
ymoters held a series of public meetings in the Christchurch area (a
- “road show”’) and hosted private briefings (“WWS”)
assist the selling effort.

desirable strategy in the selling phase is to attract large and influential
stors (“‘anchors’’) before or in the first week after registration of the
rospectus. The presence of anchor shareholders assists in marketing to
ler investors. In Cavendish, large investors, who were also
truction contractors to the company, invested at a late stage. From
1g viewpoint, it would have been preferable for these investors to
cribe at an earlier stage. There is no impediment to a contractor
iribing  for shares and subsequently receiving moneys for
racting works even if the sums involved exactly matched each other.-
€ subscription must be in cash (see s 37(2)) there must not be a
ing of services for shares. Allotments in contravention of the Act
~criminal liability: s 59.
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Presumably, the paragraph is intended to deal with the situation where
cheques for small amounts have not been met. In practice, of course,
cheques are banked into a designated account and will have been met or
the payee issuer advised otherwise well before the close of the issue.
Normally, an issuer would not close the issue with uncleared cheques in
the banking system. Hence, in practice, s 37(2)(a) may offer the semblance
of an exemption for the directors of an issuer when they seek to close
an issue notwithstanding that minimum subscription has not, in fact, been

- received.

In the Cavendish IPO, s 37(2) of the Securities Act should be read in
conjunction with s 62 of the Companies Act 1955 (see now s 76 of the
1993 Act). Section 62 prohibited the provision of financial assistance by
‘a company for the purchase of its shares. In order to close an IPO, directors
might offer an arrangement to a subscriber whereby funds are received
ifrom the subscriber by the company in order to close the issue and, shortly
‘thereafter, are returned to the subscriber in the form of, for example, an
investment or loan. The commercial vice of such an arrangement is that
he issuer does not have the minimum funds required to achieve its
usiness objectives. A graphic example of a scheme breaching s 62 is
uggested by the fact-pattern in R v Rada Corporation (No 2) [1990] 3
JZLR 453 (HC).? In that case, the promoter arranged for a $50 million
bscription in the IPO of Prorada Properties Limited to be effected via
fully-owned subsidiary, which borrowed the entire $50 million from
he Bank of New Zealand (BNZ) and paid the amount to Prorada, who
imultaneously on-lent the moneys to a subsidiary, who, in turn, placed
moneys on deposit with the BNZ. The practical effect was that the
rada issue closed $50 million short of the minimum subscription.
each of s 62 of the Companies Act 1955 carried a $200 penalty, but s 59
the Securities Act imposes criminal liability and a maximum fine of
5,000 for allotting in contravention of the Act. Section 59(2) provides
fences of immateriality or other grounds for reasonably being excused
d absence of knowledge and consent: see District Registrar of
ympanies v Heenan (1996) 1 BCSLR 264. But s 37(2)(a) of the Act
ovides a better vehicle for those determined to breach s 37, since the
m required to close the issue is deemed to have been paid (assuming
00f of receipt in good faith and absence of reason to suspect the cheque
not be paid) and the requisite ‘“‘round robin” for breach of s 62 of
Companies Act 1955 is unnecessary.

NCLUSION

ne purpose of this case-study is to provide a paradigm of an IPO that
contemporary commercial practice and has explanatory, diagnostic,

qr comment, see Walker, “Lifting the Corporate Veil to Avoid Criminal Liability for
isstatements in Registered Prospectuses’ (1993) 11 C&SLJ 58.
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and heuristic properties. The resulting  five-phase model.
satisfactorily in explaining the Cavendish IPO, suggesting that thy
fits contemporary commercial practice and, in particular, gree
flotations. The model should apply equally well to IPOs of sea
companies, providing that the acquisition phase is connoted not s i
as the purchasing of assets but as the building up, by a variety of'm
including acquisition, of a business suitable for flotation. As to
desired properties, explanatory power réquires that insights provides

potential difficulty in an IPO—the discussion of instability in the re
of a vendor company is an example. Heuristic properties are sugge__ws"'
by the ability to apply this model to other IPOs and identify their ki
clements. ‘ .

industries decline in importance, capital investment in new and
developing industries is required to sustain the economy. A striking
example in 1993 was new investment in the timber industry. Becausé
New Zealand is a capital importer and net borrower in relation to the rest
of the world, the manner in which it regulates capital raisings is a survival
issue.?¢ This may be one reason why New Zealand has moved quickly
to allow capital raisings by electronic means. '

26. See Chapter 1 herein.
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CLOSING PHASE

The closing phase of an IPO is principally governed by s 37“
Securities Act. Section 37(2) stipulates that no allotment of an eq
security shall be made unless the minimum subscription is pait
received within four months (or as extended pursuant to s 43). If alls
cannot be made, subscription moneys are to be held in a trust ace
and refunded as soon as practicable: s 37(5). In practice, subscrip
moneys’ are usually held in a separate, designated account: at
sharebroker’s or issuer’s bank, at least until minimum subscript
reached. In a bull market, maximum subscription may be achieved. q
casily. Here, the prudent issuer should make provision in the prospe
to accept oversubscrmtmm When the issuer is legally able to cloce
issue, verification of the amount standing in the designated account
sought from the banker. The Registrar of Companies and the NZSE a
then advised of the quantum of moneys and the closure of the 1ssue
this point, the issuer may transfer moneys from the trust or separ _
account to the company’s account. Usually, the first cheques written will
be those required to cover the costs of the issue and cash reimburseme
to vendors. All original forms of applications for securities are thi
assembled, photocopled and forwarded (generally, together Wlth:an
alphabetical list of subscribers) to the professional share registrar engag‘
by the issuer. In the Cavendish IPO, the share registrar was Regist
Managers (NZ) Limited. The share registrar completes the share certificates,
compiles the list of shareholders, and physically records secondary market
transactions. In small IPOs, share certificates are usually sent to the issuer
for the affixing of the company’s seal and the signatures of the director(s)
and secretary. Upon completion of the allotment process, share certificates
are mailed to shareholders. Listing occurs a week or so later. :

Sections 37 and 37A contain provisions which deal with void and
voidable irregular allotments. There has been some case-law on s 37 in
the context of debt securities, the effect of which is to hold that there
is nothing inconsistent between s 37(4) of the Securities Act (which
declares a contravening allotment to be invalid and of no effect) and s 7
of the lllegal Contracts Act 1970 (NZ) which enables a court to validate
same or grant other relief.?* But the principal concern of s 37 derives
from subs (2) which requires that the minimum amount stated in the
prospectus must be raised before the issue can be closed. 24

Section 37(2)(a) contains a curious provision. It provides:

“A sum shall be deemed to have been paid to, and received by, the
issuer if a cheque for that sum is received in good faith by the issuer

-and the directors of the issuer have no reason to suspect that the
cheque will not be paid.”

23. Re AIC Merchant Finance Ltd (in rec); National Mutual sze Nominees Ltd v Watson
[1990] 2 NZLR 385 (CA).
24. District Registrar of Companies v Heenan (1996) 1 BCSLR 264 (DC).



LEGAL PRACTICE

Planning an overseas legal career

Professor Gordon Walker, La Trobe University, Melbourne

urges students to analyse their choices and plan their futures

here are many reasons why lawyers go overseas;

adventure and change are two of them. You could

say (doubtless with a straight face) that we first
encounter the “Wild Wood” at law school or in practice.
The “Wild World” comes after the Wild Wood and its call
— as Kenneth Grahame writes in the childhood classic, The
Wind in the Willows (1908) — is strong indeed. (To this
extent, I am writing for those who take the adventure —
wayfarers all.) In this article, it is assumed the “call of the
South” is a key factor in the decision to go overseas; the
central focus is accordingly on the strategy of overseas legal
career planning. Of course, going overseas is never for the
faint-hearted and holding your nerve when things go wrong
— as they inevitably do — is critical. The New Zealand
novelist, Ruth Park, had this to say about her departure to
Australia in a flying boat in the 1940s:

Thereafter 1 took for my banner those words Harry
Tawhai had brought to mind: He toa piki pari ma te
pari. He who climbs a cliff may die on the cliff, so
what? Always a risk-taker by nature, now I became
one by intent: R. Park, A Fence Around the Cuckoo
(1992), 293.

As we shall see, the key words in the quotation from Ruth
Park are “by intent” because they alert us to the importance
of strategic planning for an overseas legal career.

This article is a revised and updated version of “The
Legal OE” [2000] NZLJ 436. The 2000 version of the
article grew from my experience as a law teacher at
Canterbury University School of Law in the mid-1990s.
Because of the economic climate prevailing at that time, I
found myself regularly giving advice to former law students
who were leaving New Zealand to seek legal opportunities
overseas. I later formalised the advice in writing and the
2000 NZLJ article was the result.

The 2000 NZL] article proved popular with law students
and younger solicitors seeking to study or practise law
offshore. The reason is straightforward: the subject matter
speaks directly to self-interest. For this and other good
reasons, I present an Australian version of this analysis to
first year law students at La Trobe University School of
Law in Melbourne annually. There is a good case for
including this presentation at first year in law school
because it starts law students thinking about the trajectory
of their legal careers at an early stage thereby enabling a
degree of forward planning.

It is now five years since the original NZL]J article was
published so an update seems timely. (Once again I have
been ‘greatly assisted by comments from an outstanding

’ The New Zealand Law Journal November 2003

group of my former Canterbury University law students
whose names appear at the end of next month’s article.)
Over that time, however, three main developments stand
out. First, since 2000 we have experienced a pronounced
and compressed “boom to bust to boom” wave in the
business cycle. A key consequential lesson is that, as
regards offshore options, legal career planning must be
even more sensitive to the wave pattern of the business
cycle. There is little to be gained moving offshore if the
market is not hiring. Hence, while 2 move to the US in the
buoyant economy of the late 1990s was feasible, a move
after the “tech wreck” of March 2000 and the terrorist
attacks of 11 September 2001 was more difficult. A similar
point applies to the UK legal services market which nose-
dived in 2001-2002: see Lawyers Weekly, 22 July 2003,
13. Second, we need to consider the rise of China and the
resurgence of the East-Asian economies post their 1997-
1998 financial crises. For this reason, I have ranked two
Asian jurisdictions (Singapore and Hong Kong) slightly
ahead of the UK as potential overseas destinations. Third,
there is now a great deal of quality intelligence on the
global marker for legal services. So, for example, the New
Zealand legal services market was analysed in
Australasian Legal Business, Issue 2.10 (2004). The
Australian publication, Lawyers Weekly
www.lawyersweekly.com.au and its New Zealand
counterpart, NZ Lawyer, now offer regular updates on
the state of the legal services market offshore: see, for
example, “The London Report: The Capital’s ‘Calling”,
Lawvyers Weekly, 15 July 2005, 16.

The first part of this article discusses the general
problem — the lack of a legal career strategy as regards
overseas options. The second part sketches a way of using
the tools of corporate strategy to create a personal strategic
plan to address overseas legal career options; the third
part introduces strategic analysis for the individual. The
fourth part of the article looks at the question of strategic
choice. Overseas destinations such as Australia, UK, US
and Asia are examined in next month’s piece, and some
issues regardifg strategic implementation are assessed with
particular reference to the US.

LACK OF CAREER STRATEGY

Few New Zealand law students focus on any medium-to-
long term career strategies during the first years of law
studies.. Interest grows in the last two years of university
study when law students interview for summer clerkships

4nd first year associate positions in New Zealand.

However, there is little collective student or “institutional”
memoty about overseas options because there is no
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economy is the spectacular growth of the services industries:
see Dicken, Global Shift: Transforming the World
Economy {4th ed, 2003}, 43. For example, the global
financial services industry is an industry that requires high-
level legal inputs. Financial market globalisation is also a
paradigmatic example of the globalisation process since
it is a factual process based on the observable dynamics of
the market. A salient aspect of globalisation is the
irrelevance of national borders in markets that can truly
be described as global. So, for example, there is evidence
to suggest that some large corporations with a presence in
New Zealand are shifting their legal work out of New
Zealand: see Lawyers Weekly, 10 September 2004, 1.
There is hence good evidence to suggest that the market
for legal services is truly global: see Lee, “The global
players revealed”, International Financial LR, November
1998, 23; McArtney, “A Global Law Firm” [1999] NZLJ
358. Indeed, high status US law schools actively promote
themselves as “global” law schools. The Legal Education
and Training Committee of the International Legal Services
Advisory Council in Australia recommended in 2004 that
strategies be adopted to promote the development of an
internationalised legal education that prepares Australian
graduates for the provision of legal services in a global
market: see Council of Australian Law Deans Briefing
Paper (5 July 2005).

It is now notorious that legal service providers look

globally to recruit personnel (here, “global” connotes
OECD countries). The first wave of this phenomenon hit
New Zealand in the mid-to-late 1990s when London-based
and Australian law firms stepped up recruiting from New
Zealand. The anecdotal evidence is that some major New
Zealand law firms experienced a “hollowing out” of
substantial layers of fourth year associates attracted by
higher pay offshore. In 2000, a second wave of offshore
recruitment occurred; for example, Sydney-based
Australian law firms recruited first year associates and
summer clerks from New Zealand law schools. This wave
broke with the “tech-wreck” of March 2000. Hence, after
March 2000 {and even more so post-September 11 2001)
recruitment dried up. The current “window™ opened when
the business cycle began to head upwards in 2004. As of
2005, New Zealand lawyers are again in demand in
Australia and London: see Ruffell, “Aussie firms to hunt
Kiwi lawyers”, Lawyers Weekly, 22 July 2005, 1, 9.
Why are offshore law firms recruiting from New
Zealand? First, because good New Zealand trained lawyers
- are valued and appreciated. A second reason is internation-
al arbitrage or pricing asymmetry between salaries paid
in New Zealand and offshore. For example, a first year
associate in a top tier Sydney law firm attracts a salary of
about A$58-74,000 (includes employer contributed
superannuation portable within Australia) and relocation
expenses as against about NZ$40-55,000 at a similar firm
in Auckland. A third year associate in Sydney in a top-tier
firm could reasonably expect a package of A$100,000. In
New York, a first year associate can expect about
" US$$125,000 plus bonus: see www.nylj.com under the
heading “Associate PayWatch” for details. When thinking
about pricing differences, factor in the drop in the exchange
rate of the Néw Zealand dollar, the additional tax imposed
on graduates by the student loan scheme, offshore living
costs, and tax rates. A third and less obvious reason is the
arguable oversupply of lawyers in New Zealand.

The New Zealand Law Journal November 2005

The case for oversupply is best founded on salary
differentials between New Zealand and offshore. There is
also a structural reason — as the New Zealand Porter
Report (at p 103) stated in 1991, “New Zealand graduates
more lawyers each year than it graduates students in
agriculture, forestry, horticulture and veterinary science
combined ... This fatter group of industries makes up over
85 per cent of New Zealand’s exports and needs skilled
individuals to improve their competitive position”. On this
view, the stream of lawyers going offshore comprises an
export industry with no obvious benefit to New Zealand.
Oversupply means lgwer compensation packages overall
(but particularly in the provincial centres) because supply
outstrips demand. Oversupply may also lead to domestic
arbitrage. A first year associate doing tax law with an
accountancy firm in Auckland may well earn more than
his or her counterpart in legal practice.

When undertaking a personal strategic analysis
regarding offshore options, note there is no necessary link
between post-graduate study and practice offshore. A third
year associate from New Zealand may go direct to Sydney
or London and join a law firm and pursue no further
tertiary education. Indeed, if the ultimate aim is practise
in the US, a “knight’s move” to 2 US or UK firm in London
and then across to New York is one way of entering the
US market without.incutring the tuition costs associated
with a US LLM. In reality, however, there is usually a
link between study and practice in the case of the US. A
typical entry path to the US is an LLM from a top ter US
Jaw school followed by the New York Bar exam. This is
because an LLM from a top tier US law school greatly
enhances hiring prospects and gives standing to take the
New York or California State Bar exams. Elsewhere,
enhanced hiring prospects are the usual reason for post-
graduate study and this course is more often pursued by
new graduates seeking to acquire knowledge about
“sunrise” subjects not taught in New Zealand law schools
such as IT outsourcing,

After completing a personal strategic analysis, the next -
question that arises is choice. As stated, the task here is to
evaluate the various options and choose the one that best
fits your personal circumstances, For the purposes of this
article, the immediate choice appears to be between various
offshore destinations offering opportunities for lawyers.
As of 2005, major UK law firms may hire direct law
graduates from law school in New Zealand., Certainly;
the Australian evidence is that top law graduates are being
directly hired by the so-called “magic circle” UK firms.
Details may be found on the various firm websites. In next
month’s article, we look at Australia, the UK, the US and
Asia as possible choices. In practice, of course, these choices
are not mutually exclusive; indeed, the choice may involve
a decision to move to three jurisdictions in a sequence —
a legal version-of the 19th century “Grand Tour”. So, for
example, one might choose to go to Australia for two years
in order to upgrade legal professional experience, obtain
permanent residency status and take out Australian
citizenship, then to the UK to access the under 28 Highly
Skilled Migrant Programme (and possibly UK citizenship),
then to Hong Kong to access favourable tax rates and
save and — ultimately — back to New Zealand ot
Australia.

Next month Gordon Walker gets down to the nitty-
gritty of the various destinations. O
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Opverseas legal career destinations

Professor Gordon Walker, La Trobe University, Melbourne surveys
the major overseas opportunities following on from his article at
[2005] NZLJ 401 -

a move to Europe involves special consideratioas relat-

ing to citizenship status and language ability, In this
section, we first consider a number of over-arching consider-
ations. v

I will not discuss opportunities in Europe. This is because

A first issue is sequencing or timing,. Thus, because there is

reciprocal admission between Australia and New Zealand, it
is possible to be admitted in Australia immediately after New
Zealand admission. It is easier to find work in Australia if
you have one or two years’ experience but this is not essen-
tial, especially if an Australian LLM is contemplated. UK or
Hong Kong admission, on the other hand, requires four to
five years’ post-qualification experience and this experience
is best achieved in New Zealand or Australia. The lesson here
is that you are best to prepare yourself in New Zealand or
Australia before a move elsewhere. Going direct to the UK,
Hong Kong or the US is harder and may well require local
qualifications (eg an LLM from a good US law school).

A second consideration is more practical: you must obtain
duly notarised copies (or originals) of your degree testamur,
academic transcript and admission order. Overseas admis-
sions bodies will demand these documents and it is prudent
to take them with you.

Third tonsideration: if you have language skills {eg Man-
darin or Japanese) then leverage that ability to the utmost.
The same point applies to those who have sporting ability —
recently, two Canterbury Law students defrayed the costs of
their Cambridge studies by playing rugby for Cambridge.

Fourth consideration: if you are deciding to go overseas,
look at the recruiters’ websites and note the areas in which
they are hiring. These will be areas such as banking, project
finance, capital markets, private capital, IP, telecoms and so
on. {You will not see many advertisements for lawyers in
public international law.) If you want to appeal to firms in
these areas, then direct your resumé towards them by work-
ing in the area or choosing the relevant LLM subject.

Finally, keep a re-entry strategy in mind. Although your
overseas strategy may require repeated modification as events
unfold, you may well wish to return home one day. Thus, as
your offshore career evolves, ask yourself how it will “fit” on
the return home.

Destination: Australia

Australia is the most popular migration destination for New
Zealanders. According to the Melbourne newspaper The
Age (3 September 2003) there are about 415,000 New Zealanders
living in Australia and that number is growing by about 630
a week (a total of 20,000 moved in 2004). The average
weekly wage in Australia is 30 per cent higher than in New
Zealand. As staved, Australian top tier law firms are once

.!}
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again recruiting lawyers from New Zealand in 2005. The
usual criteria apply. In the past, Bar admission could be
obtained only via Victoria or qualifying exams: see Walker
[1983] NZLJ 188, [1984] NZL]J 34. Now, due to the exten-
sion of the Closer Economic Relations Agreement, New
Zealand admission is sufficient for admission in Australia
pursuant to the Trans-Tasman Mutual Recognition Act 1997:
see www.lawsocnsw.asn.au. Admission to the Australian
Federal Courts via the High Court of Australia flows from
admission in an Australian state, Prudence dictates that New
Zealand admission is gained prior to a move to Australia
since automatic entry to Bar admission programmes in Aus-

. tralia is not assured. Sydney, the most “porous” (and expen-

sive) of the Australian big cities, has a number of New
Zealand lawyers in all the large law firms. Many practise for
two or more years in Sydney and then move on to Hong
Kong, Singapore or London.

New Zealand citizens cannot access Australian federal
government loan schemes for LLB or LLM programmes: see
www.goingtouni.gov.au. However, doctoral programmes (SJD
or PhD) in law are fee-exempt for New Zealanders and most
law schools offer competitive scholarships and tutoring or
Teaching Fellowships for doctoral students. As regards LLM
programmes, only Australian citizens can access the FEE-
HELP federal loan scheme., FEE-HELP is an interest-free
loan programme indexed to the Consumer Price Index where
repayments are made via the tax system. International stu-
dents taking LLM programmes in Australia pay tuition fees
ranging from A$16,500 to A$24,000. One way of défraying
LLM fees is to work as a solicitor in New South Wales and
take an employer-paid LLM course in order to satisfy manda-
tory continuing legal education requirements (MCLE)}, which
attach to annual renewal of practising certificate. Some LLM
or doctoral students choose to take a Residential Associate
(RA) position in a hall of residence at a university as a means
of defraying costs and this course has definite attractions for
those who have few other social contacts in Australia.

Australia may be a short or long-term destination. If the
UK or the US is 4 long-term destination, then Australia is a
convenient “half way house”. This is because top tier Aus-
tralian firms typically have strong offshore connections. If
the US (or the NY Bar Exam) is the next step after Australia,
then the LLM in Global Business Law at La Trobe is a good
option as this programme offers intensive classes in US law at
competitive rates: see www.latrobe.edu.au/law/gbl. Another
good reason for going to Australia initially is that some
persons who go on to the UK or US wish to return to the

Southern Hemisphere and Australia presents as a prime

return destination. New Zealanders who decide to spend

New Zealand Law Journal February 2006
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some time in Australia often seek to take Australian citizen-
ship after two years’ permanent residence in Australia before
leaving for London or Hong Kong.

There are good and cogent reasons for taking out Austra-
lian citizenship. For example, as stated, only Australian
citizens can access Australian federal government loan schemes
for university education, There is no bar to holding dual
citizenship in New Zealand and Australia: see further
wwwcitizenship.gov.au. As of 27 February 2001, however,
Australian citizenship rules changed. New Zealand citizens
who arrive in Australia after February 2001 must now apply
for and be granted Australian permanent residence (usually
under the Skilled-New Zealand Citizen category) prior to
applying for citizenship. In effect, this means that New
Zealanders now rank the same as any other immigrant and
must qualify on a points system. It is advisable to apply when
under 45: see further www.immi.gov.aw/facts/17nz him and
www.immi.gov.au/migration/skilled/nz_visa.

Another good reason for thinking about Australian citi-
zenship flows from the introduction of a new visa category
for Australians wishing to work in the US. In May 2005, the
US created a new visa category {the “E-3” visa), for Australia
which allows up to 10,500 Australian business people and
professionals to live and work temporarily in the US. Before
this change, Australian were rolled up into global quotas
under different visa categories and had to compete for the
65,000 H1B work visas competed for by nationals of other
countries. The new “E-3” visas have two salient advantages:
first, they can be renewed indefinitely (there is no six year
limit), and, second, they allow for a spouse to work in the US:
see further www.austrade.gov.au.

Destination: UK

The law degree in England takes three years. Some back-
ground data follows: '

Solicitors: After the law degree, new graduates undertake
a one-year legal practice course (LPC). They then proceed to
law firms for two years on a training contract followed by
admission. Non-law graduates can do a one-year conyersion
course (CPE or PGDL) and then proceed to law firms for a
two-year training contract followed by admission.

Barristers: New graduates apply for pupillage at cham-
bers and then do a one-year Bar Vocational Course {(BVC).
They are called to the Bar after BVC and then do a one-year
pupillage followed by tenancy. At the Bar, the Cambridge
11M or Oxford BCL is an unspoken prerequisite for stu-
dents from other common law countries.

Visas: Generally, 2 work permit is required. A wotk
permit for the Bar is difficult to come by for non-EU passport
holding New Zealanders given self-employment status at the
Bar. Generally speaking, special visas may be obtained if one
grandparent was from the UK (“ grandparent visa”}, for two
years if you are from a Commonwealth country and between
the ages of 17-30 (“working holiday visa”) or, if under the
age of 28, via the Highly Skilled Migrant Programme: sce S
Monks, “The Antipodean Lawyer’s Rough Guide to UK
Tmmigration Rules” (2001) 75 (1) ALJ 44 and www.work permit.com.
Restrictions on the “working holiday visa” to the UK were
introduced on 8 February 2005: see further www.workpermit.com/
uk/working_holidaymaker.htm. In practice, this means that

young lawyers on the working holiday visa who wish to stay. *

on in the UK must shift to the Highly Skilled Migrant
Programme visa. :

New Zealand Law Journal February 2006

The UK is a traditional destination for New Zealand
trained lawyers. The main options are study, law firms
(“private practice”), industry and commerce {“in-house”}.

Tuition and living expenses for an LLM in the UK. are
around NZ$60,000. There has always been a trickle of New
Zealand lawyers taking the Oxford BCL or the Cambridge
LLM and then going on to practise in London. Some then go
across to New York. Some exceptional New Zealand candi-
dates go straight from the Oxbridge LLM/BCL to New York
without practising in London. This pathway has opened via
US law firms in London conducting interviews for New York
positions.

UK law firms actively recruit senior and middle ranking
associates from New Zealand. If recruitment is done while in
employment in New Zealand, then the UK firm will normally
offer a transfer package. The London legal market is much
larger, more diverse and specialised than New Zealand { only
New York is comparable). As a result, one needs to pay close
attenrtion to the skill set one seeks to gain in London with a
view to subsequent career development, New Zealand law-
yers with post-qualification experience (PQE) bargain for
recognition of that experience. Typically, New Zealand law-
yers suffer a one-year discount (justified by the English
training contract period). Conversely, the BCL or LLM from
Oxbridge is counted as one year PQE. The UK market is
more open to lawyers with two or more years’ experience.

US law firms in London have pushed up pay rates at
English firms beginning with first year lawyers at about
£48,000-£51,000: see www.rollonfriday.com and- Lawyers
Weekly, 15 July 2005, 21 for salary rates. Considet also
working hours, training and support available in UK and US
firms: typically, working hours are lower and training and
support is greater in UK firms. This trade-off is a perennial
point of discussion in the London branch of the New Zealand
legal diaspora. »

Industry and commerce {“in-house”) opportunities are
much broader in London. Avenues include financial institu-
tions, public retail, energy, manufacturing, telecorns, property/
construction and media: for a market overview and salary
details, see www.michaelpage.co.uk. As in New Zealand,
working hours are lower, the work less “academic” and more
closely involved with the client business.

The stream of recent graduates going to London as para-
legals is tess well known. Here, New Zealand admission is
critical because New Zealand Bar admission enables qualifi-
cation as a solicitor in England by way of the Qualifying
Lawyer Transfer Test (QLTT). This exam can be done in the
UK or. offshore. The New Zealand Lawyers’ Society in the
UK provides helpful information: see www.nzls.co.uk. For
example, a New Zealand solicitor in Sydney can sit the
QLTT in Sydney prior to departure to the UK: see
www.lawsociety.org.uk.

A New Zealand paralegal in London {whether working
for a law firm or a company) is typically a recent graduate
who has been admitted in New Zealand. Temporary parale-
gals in London typically earn around £15.80 per hour (less
25 per cent if an agency is involved) and time-and-a-half to
double for weekend work. Banks and other financial services
firms,offer similar short-term contract work. A number of
professional agencies (often staffed by New Zealanders or
Australians) in London specialise in placements {eg Robert
Walters). The anecdotal evidence is that a permanent para-
legal can easily earn up to £35,000 plus per annum in
London and up to £800-£1000 a week. Some paralegals
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16 per cent flat in Hong Kong and on a sliding scale of up to
22 per cent (for salaries over $$320,000) in Singapore: see
WWW.iras.gov.sg.

To get admitted in Hong Kong, lawyers from common
law countries must pass four Overseas Lawyers’ Qualifica-
tion Exams unless they can demonstrate five years’ post-
qualification experience in which case they need only pass
Conveyancing. A substantial proportion of candidates (over
50 per cent in some years) fail the exams. Hong Kong
admission is not always necessary. Many foreign firms employ
foreigners as Registered Foreign Lawyers, without the expec-
tation that they will seek Hong Kong admission, on the basis
that they are practising the law of their home jurisdiction in
Hong Kong.

Admission in Singapore as an Advocate and Solicitor of
the Supreme Court of Singapore will depend on the law
school attended in New Zealand. Only some New Zealand
law degrees are recognised for admission purposes in Singapore:
see wwwlawsoe.org.sg.ble/faq.hem. However, lack of Singapore
admission does not prevent New Zealand law graduates
from working in Singapore. Foreign law firms in Singapore
are typically engaged in cross-border transactions. As such,
foreign law firms in Singapore employ Registered Foreign
Lawyers who hold a practising certificate in another jurisdic-
tion.

Making the choice

-Australia presents as a natural first choice for reasons of
proximity and ease of access. Today, Asia ranks as the second
choice. Although it is harder to get in to Asia, remuneration
is the same or better than the UK or the US and tax rates are
lower. The recent anecdotal evidence is that the US fixms in
Asia are hiring Australians and New Zealanders. Hiring is
strong in Hong Kong as a result of the booming Chinese
economy. Overall, Singapore and Hong Kong present as the
best Asian options. The UK is ranked as a third choice. Here,
commonlaw tradition and culture appear as salient advan-
tages. The'US is the fourth choice as it is the most difficult
destination for New Zealand trained lawyers. The consensus
of those who have taken either the UK or US route is that two
to three years in practice in New Zealand or Australia and
good grades (graduation in the top 10 per cent of the par-
ticular New Zealand law school) is normally required. Gen-
erally, accessing the network of New Zealand trained lawyers
who have already moved offshore for current lore is advis-
able.

Suppose, however, that the choice is between the US and
the UK (all other things being equal). Now, global legal
practice can be viewed as a competition between the US and
UK law firms. In this context, there are some reasons for
preferring the US. First, a New Zealand trained lawyer can
readily adapt to UK law. By contrast, US law cannot be
picked up as easily and so one gains a “premium” by acquir-
ing 2 new skill set in the US. Second, study or practise in the
US means exposure to another dominant legal system and
salary levels are higher. Third, UK law firms may pay a
premium for a New Zealand trained lawyer who has gained
US experience. Fourth, US training means access to the
international offices of US law firms. In this regard, UK firms
have a stronger presence in Europe and the Middle East, are
equal with US firms in Asia, and are less prominent in the
Anericas.

It is pertinent to discuss the option of an academic exchange
year in the US. Some New Zealand universities offer students
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an exchange year in the US whereby the New Zealand
student pays New Zealand tuition fees. This option is taken
at undergraduate level. Thus, a Canterbury University law
student might undertake a year at UC Berkeley and credit
results to the LLB. The cost saving is US tuition. However,
living costs in the US roughly equate with tuition and a New
Zealand student might spend, say, NZ$20,000 plus living
costs in an exchange year. This sum is better spent on a US
LLM because the LLM formally qualifies the student within
the US system.

Questions arising at this level involve closer consideration
of the long-term strategy. For example, the risk/reward ratio
for doing an LLM in the US and returning immediately to
New Zealand is not good. If higher salary or abridging the
career path is the aim, a period of practice in the US is
required since this improves the risk/reward ratio and enables
positioning for a similar level compensation package or fast
track to partner on return to the Southern Hemisphere. A
question which might arise (typically, with a third or fourth
year associate in New Zealand) is whether or not to skip an
LLM in favour of an MBA if, for example, investrent
banking is a long-term goal. This option has relevance for
students with quantitative skills {(eg LLB, B.Com with a
major in finance). As to MBA programumes, see www.registration,
fr.com/CareerAdvisor/MBARankings/reception.htm,

STRATEGIC IMPLEMENTATION

Strategic plans are fine but implementation is critical; better
a second-rate strategy and first-rate implementation than the
convetse. -

If one is hired as a solicitor in Australia or the UK,
questions of implementation are minimal as a relocation
package will accompany the offer and salary commences
upon arrival. As the path to study in the UK or Australia is
well known, this part of the article focuses on post-graduate
study leading to practice in the US. Here, a commonly
expressed view amongst young lawyers is that 60 per cent of
the effort was expended on getting to the destination. Long
time horizons and careful planning are required. In addition,
there is a significant level of stress involved in planning the
move.

The cost of an LLM in the US consists of two components
— tuition (university fees) and living costs. Tuition fees vary
from about U§$20,000 to US$39,000. Living costs for a nine
month LLM are in the range US$15,000-20,000. At one end
of the scale, an LLM at the University of Texas at Austin costs
US$24,000 tuition plus US$15,000 living costs. Current
costs at Duke Law School for the LLM are about US$35,000
tuition fees plus US$17,000 living costs. However, some -
LLM programmes offer full or partial tuition waivers. In
addition, some universities offer Residential Associate (RA)
positions (comparable to tutors in New Zealand halls of
residence) which largely solve the living cost issue. In theory,
it is possible to obtain a tuition waiver and an RA position.

Applications for US law schools and New Zealand sourced
scholarships are made in December the preceding year. Offers
are made March-April and can generally be deferred for one
year without cost if necessary. (The same time-frames apply
to UK law schools.) US law schools offer few scholarships,
but partial or full tuition waivers and RA slots fulfil the same
purpose. The richest scholarship is the Hauser Scholarship

offered by NYU Law School. Apply for a number of schools

and review offers in March. At that time, cost questions will
predominate. In New Zealand dollars, a US LLM may cost

39
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recording. (This article is an attempt to remedy that deficit.)
Knowledge about offshore options can arise within a given
law school year but, because there is no recording
mechanism or other means of transmission, such
knowledge has a limited shelf life. By contrast, information
is more readily available in the US and Australia.

Law degrees in Commonwealth countries follow a
broadly similar pattern; however, law is always a post-
graduate degree in the US. After gaining an undérgraduate
degree, US students sit the Law School Admission Test
(LSAT) for entry to a Juxis Doctor (JD) degree programume,
three years of law studies broadly equivalent to the LLB
in New Zealand. From first year onwards, US law students
are thinking about career paths. One compelling reason is
the level of debt assumed by US law students to finance
their law studies. (A “ball park” figure is U5$150,000.) In
any event, there is abundant institutional memory amongst
US law students about global career options via handbooks
and in-school career services operations {most big US law
schools operate in-house employment units): see R
Montauk How to Get into the Top Law Schools (New
York: Prentice Hall, 2004}.

In Australia, Dolman Legal Search and Recruitment has
a website which gives basic data on the move to Australia
(for New Zealand lawyers) and career moves to London,
New York, Hong Kong and Singapore for Australians: see

www.dolman.com.au or email dolman@dolman.com.au.

Similar intelligence can be found in Taylor Root, Guide to
Working Overseas (2005): see www.taylorroot.com.au. This
information does not appear to be widely known among
New Zealand os Australian law students.

Information about offshore options, however, is not
sufficient on its own. Information must be deployed in a
meaningful fashion. In short, a strategy is required.

STRATEGY

Strategy is a subject taught in business schools where the
obvious focus is on corporate strategy: see generally,
Johnson and Scholes Exploring Corporate Strategy {6th
ed, 2002) ch 1. However, the strategy formulation process
has direct relevance to individuals who seek to attain
medium-to-long term goals: for a brief review of key
concepts, see (1999) 17 C&SLJ 467. As with corporations,
individual strategy formulation has three elements:

o Strategic analysis: Here, the individual seeks to
understand his or her strategic position. A typical
tool is the so-called “SWOT” analysis (strengths,
weaknesses, opportunities and threats). This level
of analysis focuses on individual capabilities. The
aim is to get a clear understanding of the individual’s
present strategic position (the analysis looks
inwards). Strategic analysis then looks outwards to
the “micro” operating environment {(New Zealand
and the local legal services market) and the “macro”
operating environment (the outside world and the
global market for legal services).

o Strategic choice: Here, the individual formulates,
evaluates and chooses between the possible courses
of action. The aim is to achieve some advantage
for the individual through effective positioning (eg
do I practise in New Zealand or elsewhere?}.

Matching individual capabilities with the operating

* environment is called achieving “strategic fit”.
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o Strategic implementation: The individual plans how
the choice of strategy can be put into effect and
manages the changes required.

STRATEGIC ANALYSIS

Ask this question: what business am I in? The answer is
not as simple as it might first appear. For example, on
reading this article you might say that I am in the law
teaching business. I might reply that I am in the
transportation business. (Gerry Garcia is supposed to have
said about his band, the Grateful Dead, “We’re not in the
music business; we’re in the transportation business.”)
Similarly, although you are studying to be a lawyer and
hope to practise law, on close examination it may appear
that you are not in the law business at all. The relevance
of the question is that it forces one to think about outcomes
and exit strategies. Thus, one might reason as follows: “I
am in the law business for the purposes of capital
accumulation and I hope to own a vineyard in
Marlborough in the South Island of New Zealand at age
40”. In strategy terminology, the answer to the question
defines the mission (overriding purpose). Thus, let us
suppose the mission is capital accumulation not law (to
this extent you are not in the law business). The next
question is, why? The answer might be to realise the
personal vision of owning a vineyard. We then ask: how
do I realise the vision? The answer is by formulating a
strategy and here the first task is strategic analysis.

Individual SWOT analysis is relatively straightforward.
Strengths include such items as superior law grades and
language abilities. Weaknesses are average law grades
(which might be remedied by an LLM) or simple lack of
knowledge about opportunities in the legal services market.
The salient opportunity is the arbitrage or pricing
asymmetry between compensation packages paid in New
Zealand and those offered offshore. (An arbitrage arises
when an identical commodity is priced differently in two
markets. Thus, if a second year associate can earn $50,000
in Auckland but $75,000 in Sydney then — all other things
being equal — an arbitrage opportunity arises.} A threat
is the length of time such an arbitrage opportunity or
“window” might remain open.

Strategic analysis then turns to the operating environment.
‘The first step is a comparison of the immediate and medium
term status of the New Zealand economy vis-a-vis that of
Australia, the UK and the US: see current country reports by
the OECD and The Economist Intelligence Unit. As to New
Zealand, there is little reason to disagree with the earlier
conclusion of the New Zealand Porter Report — New
Zealand is an anomaly in the global economy because first-
world living standards are largely supported by a third-world
export pattern: see Crocombe, Enright and Porter, Upgrading
New Zealand’s Competitive Advantage (1991), 55. As of
2005, it is hard to find compelling evidence that actions for
the requisite structural adjustment have occurred. A second
step is to examine the state of the market for legal services
in New Zealand and elsewhere,

The legal debate about the market for legal services
has been concerned with tensions between notions of “social
trustee professionalism” and law as a commercial activity:
see D Dawson, “The Legal Services Market” (1996) 5 ] of
Judicial Admin 147. From a management or economic
standpoint, however, law is a service industry. A striking
phenomenon of the contemporary, “globalising” world

The New Zealand Law Journal November 2005



