WHY 2 WIHATZ WIHEN?
WHO? WHERE? HOW?

Muech o conitract drafting can be reduced to five basic
guestions -- the drafter must:

Thoreughly: understand net enly AIS clients’ aujectives bul
ihese ofi the other side as well. (Why:Is this?) m

KROW, wriar s te he done and By W/iormi;
EXpress: time limitations clearly,
EGCUS) 0N /ocalior: o PErermance.

Provide a clear readmajp te the cemmercial finish-line.



WHY?

What'Is BAngIng| the parties tegether?
What s diaving yeurr client? What dees eur side need.

It 1St alwaysi geed terhave a a/scyss/ionwith the client early,
O apoeUL the' elhjectives) and noet Just wait fier Client’s first

diraft te review.

What'is diaving the other side? Wihat are: thelr bettem; line
NEeeds?

Preambles; genenally’ set ol the Wiy s*

Caveat: A well-written document may: net necessanly’ meet the
clients” needs, In which case, It will either have to be re-
written or willl net serve Its purpose.



WHAT?

Contracts, Involve: the exchanege ofi consigeratorn
(Ssomething o value) — guia. pro. gue. (At commen law,
contracts can fall for lack off consideration).

Well wiritten' contracts will clearly. set forth the
copns/aeration: as Wellk as: the: parties”’ respective rights
anadl ekligations.

FIP: - Generally’ include: the “Whnat's*™ Within: the main ody.
Of the contract, and noet the' preambles, definitions and
exnibits).




WIHEN?

I many Instances, time ofi performance IS as, crticalias the
pPerfermance itself:

“Hey, doyeu want speed or acecuracy?” - Very eften the
ANSWE: IS “hoetn.”

Make' sure: all'material ebligations have an| asseciated tinme
it

Fallure te perform: en time: should have: clear ConseguUences
(ability’ ter substitute, liguidated damages, penalties,
termination, etc.)

“Time Is of the Essence” - beware of this clause.




WHO?

KRow. Vour aualence— I.e., the peeple Whe may
eventually read yeur contract.

he audience Is net Just these Whe are negoetiating| the
contract.

Olner: possiblerreaaers Include: Judges, arpirators,
BrOSECULONS), NEWSPARENS, thikd-party PeReficiaries,
auditors; sharehelders.

THIP: Tihe signi off a2 geed contract IS the: ability off a
reasonaly educated perseon to understand It. The fact
that both sides” negotiators understanda particular
clause! IS generally’ /rrelevant.



WHERE?

Often; said In real estate: that the three most Important facters
are lecation;, location and location.

NOt true 1 contracts, but still impertant.

Ofiten place: off perfermance Is crucial (lecal content rules and
cheice off law,, for Instance).

Alse need te clearly’ specify geverning law: anadl situs of dispute
resolution.




IHOWN?

The Contract must clearly: stipulate /oy parties ane te) caliy/
QUL thelf ekligations — net Just Wiat these ehligatiens are.

Many/ ofi the “hew SpPEeCIfics ane contained in the: contract
exninits.

EXpress and impliedr warant/es are also: arlarge pant of the
“owW” off a contract.

“[Hew™ Issues; are: often the subject of litigation), PoSSsIbIY,
PEcalse they: are givenrless theught IRl contract decuments
uhan the: ether “guestions. ™



FIVE COMMANDMENTS OF
DRAFTING

Understandl the subject matter andl the client's oljectives;
Wiate' clearly: and unampiguously.

Be coensistent ini style; terminelegy’ and definitions.

KRoew: and' preperly: refiect applicable Iaw.

Create contracts; that achieve: youlFside’s eljectives infa fair

MANREN .



ANATOMY OF A CONTRACT

Intreduction

Recital

DEfiNItIeNS
Substantive: Previsiens
General Provisions
Date and Signatures
EXRIpIts



INTRODUCTORY PARAGRAPH

Mest contractsi have an intreduction, containing the names,
countries of Incorporation; and physical addresses of the
parties;

Develep youl owni style and be consistent abeut What you
say’ alboui each party.

m Avoldiimdicating that the contiract “belongs” te) ene: party or
the other.

Contracts gevemed by comimen law: semetimes confirm: the
existence of adeqguate: cors/aerato/ o) the contiact.



RECITALS

State; ther purpose; for enterng| Inte; the; contract
(discuss).

May:sernve e enhance the understanding of Semeone
Unfamiliar with' the RIStery: of the: transaction,

Indicate; Why the contract Was Impoertant tora party,
thus helping ter estaklishr el calculate damages.

Provide: anieventual judge: ol arvitratol With
backgrouna that might JUSLry the: exIStEnce of
CErtain pProevisions; that might ethenvise appeal

unfair.




DEFINITIONS

Definitions; previde clanty, off key terminelegy andavold
fepetition.

Virtually all'centracts; contain definitiens off GRe Sert: o
anether.

Draiter needs 1o decide between Using parenthetical or
istedl defintiens.

m Definitions can constitute: the: first article or the first
exnipit off a contract.

Definitions: are discussed 1n greater detaill 1 later parts
off this course.



SUBSTANTIVE PROVISIONS

hese are the /mear off agreements, and thus the
ORES MESE focUSEd on.

Avo/a nelbding contractial supstance in Intreduction,
recitals, definitiens’ andl (With seme: exceptions)
exnibits.

iy 10 arrange i a' legical Seguence — some: drafters
like clhirenoelegicall erder:.

Conselidation of articles Is advisable.



GENERAL PROVISIONS

TThese deal with the administration and enforcement of
the contract, and mclude:

Mogifications/amendments
SuUrVIvanIlity

Eerce Majeure

Choice off Law/Dispute’ Resolution
Entirety: of the Agreement

\Waivers

Caveat: Clever lawyers often gain significant advantages
when other side concentrates solely on the substantive
ProviIsSIons.



SIGNATURES AND DATES

Vitall Section ofi Centracts, as' an Uunsigned contract may: lve
an unenienceanie one.

Makesure te Indicate the /ame of the: SIgRer; MoSt
signatures are illeginle.

Date: typically this Is the date: eff sighature and /70 date of
efifectiveness, whichi shieuld e  ¢/eary established
elsewnere.

Caveat: make sure yeu know!and fellow: lecal laws regarding
WITRESSES,, netarzatien and authorty: o centract, as this
valies widely: ameng jurisdictions (falure i this area can
Be catastrophic, andlameunt te’ legall malpractice).



REVISION

e st drait efranyanig /s shit: == Emest Hemingway,

FErEEAAAXAITIATLAXAXAXAXXX

Probably true ofi literature, net necessanly. true ofi contract
diaiting.

Noenetheless, goeod editing Is an essential part ofif goed
diaiting.

Subseguent session will'address editing.

IHP: Smart drafters have: someone e/se review: final draifit,
kKnowing they are too tired or jaded or pressured by thait
POINt.



USE OF FORMS

EermI contracts cam e a powerkiul weapon! iR the rnght
anads, But can' alse e a tWwo-edged sword.

Likera cannoen, they can Biew-up inl the Wrong hanads
andiwoeund the USer:.

Beware and! resist use oft one-sided forms.

This course will'extensively: use the Moedel Eorm
Contracts created! by the Assecliation; eff Internatienal
Petreleunm Negotiaters (AIPN)L m



TAKE-AWAYS

The contract diafiter plays a prominent rele in increasingly.
complex ollfanalgas; transactiens,

The drafter must understand hoth her Industny and the
subject matter off agreements.

Wiriting simply, clearly: and precisely is key.

Contracts are a matter oft WY Z WA T2 WIHENZ WIHO?
WIHEREZ /HOW7

Careful editing sy a s/e gua o/, 61 9oed drafiting.

Eorm| contracts are valuable teols, but dangerous In the
Wrengl hands.
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