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1. Purpose of this Syllabus. The purpose of this syllabus is to provide details of 
how this course will proceed, including what you should expect for readings and 
what will be expected of you during class sessions, how I will grade you, and when I 
will be available to answer questions you may have. 
 
2. Introduction, Course Objectives, and Prerequisites. This course will 
examine the allocation of income and expense items to the proper taxable year. 
Topics include: the adoption and change of accounting methods; the cash and 
accrual methods; capitalization v. expensing; depreciation and cost recovery; original 
issue discount, imputed interest and other time value of money problems; and the 
annual accounting period concept, including the claim of right doctrine and the tax 
benefit rule. The only prerequisite for this course is an introductory course in federal 
income taxation. I assume no prior knowledge of accounting concepts. 
 
3. Class Sessions. We will meet via Zoom for two hours every week, on 
Mondays, from 2:30 p.m. to 4:30 p.m., during the fall 2020 semester, for a total of 
14 class sessions. In the event I am forced to cancel a regularly scheduled class 
session, I will arrange for a make-up session after checking with you on your 
availability. 
 
4. Course Materials. There is no required text or casebook. I have put together 
the bulk of the readings and other assignments in the accompanying course packet, 
which covers the first eleven class sessions. The reading list set out at the beginning 
of the course packet assigns readings by week. Our first few class sessions will help 
me get a better sense of how much progress we are likely to make during the entire 
semester. I will then compile and distribute a second course packet that will span the 
remainder of the semester. I may occasionally supplement the course packet 
materials with topical administrative guidance, such as revenue rulings and revenue 
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procedures, and journal articles. I will email you PDFs of such supplementary 
readings several days before we discuss them in class. You are responsible for looking 
up and reviewing the relevant statutory and regulatory provisions that you encounter 
in all your readings. I highlight the more salient of these provisions in the reading 
list. You are free to access these provisions online or purchase a compilation. 
 
5. Conduct of Class Sessions, Assignments, and Grading. As the reading list 
shows, the reading assignments include not just cases but also numerical problems 
that apply the concepts previously introduced in class . You are welcome to discuss 
the cases as well as the problems amongst yourselves. You may find groupwork 
especially helpful in working out the problems before class.  
 
We will spend most of our class session time analyzing the cases and going over 
solutions to any assigned problems in that week’s reading. I will call on you 
randomly. Your responses to my oral questions, and more generally, your 
participation in class discussions over the semester will count for 50 percent of your 
course grade. 
 
The remaining 50 percent of your course grade will reflect your performance on a 
self-scheduling 24-hour take-home final exam that you can take any time during 
exam period. That exam will consist of numerical problems a lot like those assigned 
during the semester. 
 
6. My Availability. I will generally be available to answer questions after the end 
of each class session. You may also make an appointment to meet with me in a 
Zoom session at a mutually convenient time. Feel free to contact me by email at 
ajguptaemail@gmail.com or by telephone at (630) 854-7194. 
 
7. Counseling Options. Counseling and Psychological Services (CAPS) can help 
students who are having difficulties managing stress, adjusting to the demands of a 
professional program, or feeling sad and hopeless. You can reach CAPS 
(www.uh.edu/caps)  by calling 713-743-5454 during and after business hours for 
routine appointments or if you or someone you know is in crisis. No appointment is 
necessary for the “Let's Talk” program, a drop-in consultation service at convenient 
locations and hours around campus.  
http://www.uh.edu/caps/outreach/lets_talk.html 
 
 



Law 5267: Tax Accounting 
Reading List 

(Weeks #1 through #11) 
 
Week #1: Introduction; Annual Accounting Concept. 
 
Code § 441(a). 
Burnet v. Sanford & Brooks Co., 282 U.S. 359 (1931).  
 
Week #2: Tax Benefit Rule. 
 
Code § 111. 
Hillsboro National Bank v. Commissioner, 460 U.S. 370 (1983). 
 
Week #3: Erroneous Deduction Exception. 
 
Mayfair Minerals, Inc. v. Commissioner, 56 T.C. 82 (1971); 
Rosen v. Commissioner, 71 T.C. 226 (1978); 
Unvert v. Commissioner, 72 T.C. 807 (1979); 
Rojas v. Commissioner, 901 F.2d 810 (9th Cir. 1990); and 
Hughes & Luce L.L.P. v. Commissioner, 70 F.3d 16 (5th Cir. 1995). 
 
Week #4: Claim of Right Doctrine. 
 
Code § 1341. 
North American Oil Consolidated v. Burnet, 286 U.S. 417 (1932); 
United States v. Lewis, 340 U.S. 590 (1951); and  
United States v. Skelly Oil Co., 394 U.S. 678 (1969). 
 
Week #5: Open Transaction Doctrine; Arrowsmith Doctrine. 
 
Burnet v. Logan, 283 U.S. 404 (1931); and  
Arrowsmith v. Commissioner, 344 U.S. 6 (1952). 
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Week #6: Installment Method. 
 
Code §§ 1001(a), (b); 453(a), (b), (c), (d), (f), (j); 453B(a), (b). 
Regulations § 1.453-9(a), (b). 
Temp. Regulations § 15a.453-1(a), (b), (d). 
Problems. 
 
Week #7: The Complications of Indebtedness. 
 
Crane v. Commissioner, 331 U.S. 1 (1947); and 
Commissioner v. Tufts, 461 U.S. 300 (1983). 
 
Week #8: Installment Method with Indebtedness. 
 
Problem. 
 
Week #9: Time Value of Money. 

 
Code § 1272. 

Problems. 

 

Week #10: Time Value of Money (contd.) 

 

Code §§ 1274, 1274A, 7872. 

Problems. 

 

Week #11: Cash v. Accrual. 
 
Code §§ 446(a)-(c); 451(a); 461(a),(h), (i)(1). 
Problems. 
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56 T.C. 82
United States Tax Court

MAYFAIR MINERALS, INC., PETITIONER
v.

COMMISSIONER OF INTERNAL
REVENUE, RESPONDENT

Docket No. 5409-68.
|

Filed April 15, 1971.

Attorneys and Law Firms

*82  R. B. Cannon, for the petitioner.

Arthur B. Bleecher and Dennis J. Carlin, for the
respondent.

Synopsis
For 4 years (1957 through 1960) while contesting an FPC
order disapproving a rate increase, petitioner deducted as
accrued liabilities the amounts of refunds which it would
have been required to make if the FPC order had not been
rescinded in a later year (1961). Held, petitioner realized
taxable income in the year in which the FPC order was
rescinded; petitioner was estopped, because of its conduct,
to deny that the deductions of accrued liabilities for the
earlier years were properly claimed.

Opinion

FEATHERSTON, Judge:

Respondent determined a deficiency in petitioner's
Federal income tax for its taxable year ending September
30, 1961, in the amount of $785,736.90, and for its
taxable year ending September 30, 1963, in the amount
of $59,998.63. The only issue presented for decision is
whether petitioner realized taxable income in its fiscal year
ending September 30, 1961, when it canceled an account
payable representing contingent liabilities for customer
refunds erroneously deducted as accrued liabilities for
its fiscal years ending September 30, 1957, through

September 30, 1960. 1

FINDINGS OF FACT

Mayfair Minerals, Inc. (hereinafter petitioner), is a
corporation chartered under the laws of Texas which had
its principal office at McAllen, Tex., at the time its petition
was filed. It employed the accrual method of accounting

and a fiscal year ending September 30. 2  For the years in
controversy, petitioner filed its income tax returns with the
district director of internal revenue, Austin, Tex.

Prior to 1954, petitioner was engaged, through Delhi-
Taylor Oil Corp., in producing natural gas and selling
it to pipeline corporations. The gas sales involved in
this proceeding were all made to Trunkline Gas Co.
(hereinafter Trunkline).

Petitioner and Trunkline negotiated a new contract,
effective November 30, 1954, in which the rate to be
paid for gas was increased from approximately 7 1/2
to 12 cents per thousand cubic feet, MCF. They then
applied to the Federal Power Commission (hereinafter
*83  FPC) for approval of the new 12-cent rate. The FPC

declined to approve the rate increase, and, on December
29, 1954, suspended it. On March 1, 1955, petitioner filed
with the FPC an agreement to refund to Trunkline any
difference between 12 cents per MCF and such rate as
the FPC might eventually approve, plus 6-percent interest
thereon. Thereafter, petitioner collected from Trunkline
and reported on its returns as depletable income the full
12 cents per MCF for the gas which it sold.

By an order dated September 30, 1957, the FPC disallowed
the increase in price and ordered petitioner to refund the
amount collected in excess of 7 1/2 cents per MCF. The
amount of the refund so ordered, including interest, was
$2,023,756.88.

Petitioner filed a petition with the FPC for a rehearing,
and the petition was denied on November 27, 1957.
However, the FPC granted an application for a stay of
its order, pending review by the Court of Appeals for
the Fifth Circuit. Subsequently, upon a joint motion of
the parties, the Court of Appeals remanded the case to
the FPC for further consideration. Intermittent pleadings,
investigations, and hearings followed, terminating in an
order entered by the FPC on October 11, 1960. This order,
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in effect, approved the rate increase and became final on
or about November 10, 1960.

During the period from March 1, 1955, through
September 30, 1960, while petitioner was contesting the

FPC's disapproval of the rate increase but selling its gas at
the increased rate, it made the following liability accruals
on its books, charging them to an account payable:

Year
 

Net total for year
 

Accumulated total
 

 
1955..........
 

$468,580.51
 

$468,580.50
 

1956..........
 

797,397.25
 

1,265,977.75
 

1957..........
 

757,779.13
 

2,023,756.88
 

1958..........
 

776,719.81
 

2,800,476.69
 

1959..........
 

755,068.07
 

3,555,544.76
 

1960..........
 

719,581.39
 

4,275,126.15
 

On its income tax return for 1957, the year in which
the FPC ordered the refund, petitioner deducted an item
listed on a schedule of ‘Income and Deductions' and
a ‘Refund as ordered by FPC.’ The amount deducted
($2,023,756.88) was the amount shown on the above table
as the ‘Accumulated total’ for that year. On its returns
for the following years, 1958, 1959, and 1960, petitioner
deducted the amounts shown on the above tables as ‘Net
total for year.’ These items were labeled as ‘Refund as
ordered by FPC.‘ in the 1958 return, and as ‘Refund as
order by the FPC,‘ in the 1959 and 1960 returns. None of
these accrued liabilities were ever paid.

*84  From the time it became apparent that petitioner
would not be required to refund the amounts attributable
to the rate increase, the treatment to be accorded these
items for income tax purposes was a matter of discussion
among petitioner's officers and tax advisers. Three
possible courses of action were considered: (1) Filing
amended returns for 1957 through 1960, recomputing the
income for each year without the benefit of the accrued
liabilities and paying the resulting tax; (2) reporting the
full amount of $4,275,126.15 as income for 1961; and (3)
doing neither (1) nor (2), but making an entry in Schedule
M, part of the 1961 return, reflecting that the previously
accrued liabilities had been canceled.

A senior tax partner in the Houston office of a national
accounting firm, after consulting with a senior tax partner
in the New York office or that firm, advised petitioner that
the amount of the canceled liability should be reported as
income in petitioner's return for 1961.

Petitioner's own tax adviser disagreed with the advice of
the accounting firm. Under date of December 6, 1961, he
addressed a letter to petitioner's president, containing an
analysis of possible courses of action. The letter advised
that petitioner (1) should not file amended returns for 1957
through 1960, (2) should not include the $4,275,126.15 in
1961 taxable income, but (3) should file a return for 1961,
making a ‘disclosure’ of the recision of the FPC order in
Schedule M of the return. The letter further stated that,
in the opinion of the writer, section 1.461-1(a)(3), Income
Tax Regs., relating to amended returns, is ‘invalid, merely
precatory, or both.’

Pursuant to the recommendation of its tax adviser,
petitioner consulted an attorney in private practice. In a
letter dated December 15, 1961, the attorney advised that
‘the net taxable income of Mayfair Minerals, Inc. for its
fiscal year ended September 30, 1961 was not affected in
any way by the recision by FPC of its 1957 order directing
the payment of refunds,‘ adding:

May I suggest that, in my view, a proper manner of
communicating the recision of the order of the FPC to the

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1016188&cite=26CFRS1.461-1&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_28cc0000ccca6
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1016188&cite=26CFRS1.461-1&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_28cc0000ccca6
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Internal Revenue Service would be through the medium
of Schedule M of the 1961 income tax return in which
Schedule the restoration to surplus of all accrued accounts
payable based on the original FPC order should be shown
with the explanation in substance that the amounts were
restored to surplus because of the recision of the original
order of the FPC.

Petitioner did not file amended income tax returns for
1957 through 1960, and did not report for 1961 any
income as a result of the cancellation of its contingent
liability to make rate refunds to Trunkline. At the

direction of its tax adviser, Schedule M of petitioner's
income tax return for 1961 contained the following:

*85  MAYFAIR MINERALS, INC.

RECONCILIATION OF TAXABLE INCOME
AND ANALYSIS OF CHANGES IN SURPLUS

FOR CALENDAR YEAR 1961 OR FISCAL
YEAR BEGINNING OCTOBER 1, 1960,
AND ENDING SEPTEMBER 30, 1961

Net change in
surplus:
 

   

Increases:
 

   

Taxable income before net operating loss deduction and
special
 

 

deductions (loss).......................
 

  ($45,161.36)
 

Other:
 

   

Depletion allowable for tax
purposes....................................
 

  622,503.34
 

Intangible development costs
incurred in the fiscal year..........
 

  538,983.36
 

Future lifting costs applicable to production payments which
 

 

paid out......................................
 

  50,000.00
 

Order by FPC for refund of portion of prior years gas sales rescinded—
 
contingent liability therefore
 

  

eliminated..................................
 

 $4,275,126.15
 

 

Less: Applied
directly to
 

   

reserve for
amortization of
 

   

intangible
development
 

   

costs..........................................
 

$3,665,126.15
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Applied to
creation of
 

   

reserve for taxes
 

   

and interest................................
 

610,000.00
 

4,275,126.15
 

.................................
 

   1,166,325.34
 

The Schedule M adjustment to the reserve for
amortization of intangible development costs is
completely unrelated to the contingent rate refund
liability. The former reflects the write-off for business
accounting purposes of the intangible development costs
which had been previously deducted for income tax
purposes. The reserve for taxes and interest represents

the amount of additional taxes and interest that would
have been owed if amended returns had been filed for
1958, 1959, and 1960, without claiming deductions for
the disputed rate increase refunds. At the time the 1961
return was filed, the assessment of a deficiency for 1957
was already barred by the statute of limitations.

Petitioner's returns for 1957 through 1961 were filed on
the following dates:

Years
 

Date of filing
 

1957...............................
 

Mar.
 

5, 1958
 

1958...............................
 

Mar.
 

9, 1959
 

1959...............................
 

Mar.
 17, 1960 1

 
1960...............................
 

Dec.
 

13, 1960
 

1961...............................
 

Feb.
 

23, 1962
 

 

Because petitioner had assets in excess of $1 million, each
of these returns was reviewed in the office of the Internal
Revenue Service to ascertain whether the return would be
audited. The returns for 1957 through 1960 were accepted
as filed, were marked ‘Closed on Survey,‘ and were not
audited. The return for 1961 was examined and audited,
and a notice of deficiency was issued on October 30, 1968.

The notice of deficiency stated, in part:

(e) As a result of rate hearings before the Federal
Power Commission (FPC), Docket No. G-6504, and
an agreement and undertaking you filed on or about
May 9, 1955, with the FPC to comply with the terms
and conditions of the FPC *86  order making effecting
proposed rate changes, you accrued and deducted under
your method of accounting, as a result of an order of the

FPC, refunds of $4,275,126.15 due your customer in the
fiscal years ended on or before September 30, 1960.

It is determined that you realized under your method
of accounting taxable income of $4,275,126.15 in the
fiscal year ended September 30, 1961, when your liability
to make such refunds under the written agreement and
undertaking on file with the FPC was terminated or
canceled.

It is further determined that, in any event, you are
estopped from claiming that taxable income did not result
on the elimination of your liability of $4,275,126.15.

OPINION

Petitioner contends that each of its taxable years must
be considered separately. Respondent's only recourse
for imposing a tax on the disputed income, petitioner
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argues in substance, was to disallow the deductions for
1957 through 1960. As to 1961, petitioner maintains
that it realized no taxable income when the FPC
order was rescinded, and that, consequently, respondent's
determination is erroneous. We do not agree.

As a general rule, each taxable period is to be treated
as separate and independent, and items of income and
deductions for one year may not be set off and adjusted

in computing the tax for another year. Burnet v.
Sanford & Brooks Co., 282 U.S. 359 (1931). Yet there
are situations where the proper treatment of an item in
one year cannot be resolved without reference to events in

a prior year. See, e.g., Dobson v. Commissioner, 320
U.S. 489 (1943), rehearing denied 321 U.S. 231 (1944). One
of these situations arises when an amount deducted from
gross income in one year is recovered in a later year; in
such circumstances, the tax-benefit rule requires that the
amount of the recovery be taxed as income in the later
year. See, e.g., Merchants Nat. Bank v. Commissioner,
199 F.2d 657, 659 (C.A. 5, 1952), affirming 14 T.C. 1375
(1950); Putnam Nat. Bank v. Commissioner, 50 F.2d 158
C.A. 5, 1931), affirming 20 B.T.A. 45 (1930). The reason
for this rule is clear. ‘When recovery or some other event
which is inconsistent with what has been done in the past
occurs, adjustment must be made in reporting income for
the year in which the change occurs. No other system
would be practical in view of the statute of limitations,
the obvious administrative difficulties involved, and the
lack of finality in income tax liability, which would result.’
Estate of William H. Block, 39 B.T.A. 338, 341 (1939),

affirmed sub nom. Union Trust Co. v. Commissioner,
111 F.2d 60 (C.A. 7, 1940), certiorari denied 311 U.S. 658
(1940).

*87  While the tax-benefit rule had its genesis in court

decisions, it is now implicitly codified in section 111, 3

relating to recovery exclusions. West Seattle National
Bank of Seattle v. Commissioner, 288 F.2d 47, 48-49
(C.A. 9, 1961), affirming 33 T.C. 341 (1959). This section
assumes the efficacy of the rule by providing for the
exclusion from gross income of any amount attributable
to the recovery of a previously deducted bad debt, prior
tax, or delinquency amount to the extent the deduction in
the prior year did not result in a tax benefit to the taxpayer.

The regulations extend similar treatment to ‘all other
losses, expenditures, and accruals made the basis of
reductions from gross income for prior taxable years.’ Sec.
1.111-1(a), Income Tax Regs. Thus, the rule applies to
accrued but unpaid deductions as well as to deductions
actually paid. The adjustment for such an unpaid expense
is made in the year in which the liability for the item is
extinguished.

Under this rule, petitioner, having received the prior tax
benefits from the accrued deductions, realized income
in 1961. In that year, its contingent liability to make
the refunds terminated, the account payable was closed,
and the money which the accruals represented became
available for its general use. Bear Manufacturing Co. v.
United States, 430 F.2d 152 (C.A. 7, 1970), certiorari
denied 400 U.S. 1021 (1971); Wichita Coca Cola Bottling
Co. v. United States, 152 F.2d 6 (C.A. 5, 1945); Sneed
v. Commissioner, 119 F.2d 767, 771 (C.A. 5, 1941),
affirming 40 B.T.A 1136 (1939), certiorari denied sub
nom. Thompson v. Helvering, 314 U.S. 686 (1941);
Commissioner v. Dallas Title & Guar. Co., 119 F.2d 211

(C.A. 5, 1941), modifying 40 B.T.A. 1022 (1939).

Petitioner seeks to avoid inclusion of the previously
deducted accruals in its 1961 income on the ground
that the transaction falls within one of the exceptions
to the tax-benefit rule. First, it points to the line of

authority exemplified by Streckfus Steamers, Inc., 19
T.C. 1 (1952), *88  acq. 1953-1 C.B. 6,1953-1 C.B. 6, and

Adolph B. Canelo III, 53 T.C. 217, 226-227 (1969), acq.
1971-1 C.B. 2,1971-1 C.B. 2, to the effect that the tax-
benefit rule does not apply where the original deduction
was improper; in such cases, the Commissioner's only
remedy ordinarily is to disallow the erroneous deduction.

Referring then to Dixie Pine Co. v. Commissioner,
320 U.S. 516 (1944), and Security Mills Co. v. Comm'r.,
321 U.S. 281 (1944), for the proposition that contingent
liabilities are not properly deductible, petitioner contends
that the tax-benefit rule cannot be applied in this case.

We think, however, that the manner in which petitioner
handled this transaction estops it from claiming the
benefit of this exception to the tax-benefit rule, whether
or not all the technical elements of estoppel are present.

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I43fccee29cb711d993e6d35cc61aab4a&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1931123485&pubNum=780&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1931123485&pubNum=780&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
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http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1930000318&pubNum=165&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1939000210&pubNum=165&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_165_341&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_165_341
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I6d36cc5c548d11d997e0acd5cbb90d3f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940124266&pubNum=350&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940124266&pubNum=350&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940201405&pubNum=780&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940201405&pubNum=780&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961112798&pubNum=350&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_350_48&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_48
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961112798&pubNum=350&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_350_48&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_48
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961112798&pubNum=350&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_350_48&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_48
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959298348&pubNum=838&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1016188&cite=26CFRS1.111-1&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1016188&cite=26CFRS1.111-1&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970119587&pubNum=350&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970119587&pubNum=350&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971241694&pubNum=780&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946115950&pubNum=350&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1946115950&pubNum=350&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941122864&pubNum=350&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_350_771&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_771
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941122864&pubNum=350&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_350_771&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_771
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1939238281&pubNum=165&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941206045&pubNum=780&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941119857&pubNum=350&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941119857&pubNum=350&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibf615533b73f11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1939212838&pubNum=165&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I79392f5754a811d9bf30d7fdf51b6bd4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952000034&pubNum=838&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952000034&pubNum=838&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=1041&cite=1953-1CB6&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5d97b824550211d9a99c85a9e6023ffa&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970290024&pubNum=838&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_838_226&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_838_226
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=1041&cite=1971-1CB2&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I47e6651c9cb711d9bc61beebb95be672&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944115028&pubNum=780&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944115028&pubNum=780&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944116987&pubNum=780&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944116987&pubNum=780&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Gupta, Ajay 1/29/2019
For Educational Use Only

Mayfair Minerals, Inc. v. Commissioner of Internal Revenue, 56 T.C. 82 (1971)

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 6

Petitioner's treatment of this item on its tax return misled
the revenue agents, and it does not matter whether this

was done deliberately or unintentionally. Cf. Ross v.
Commissioner, 169 F.2d 483, 492, 496 (C.A. 1, 1948),
reversing on another point a Memorandum Opinion of
this Court. The entries of the deductions in the 1957-60
tax returns— ‘Refund as ordered by FPC’ or ‘Refund
as ordered by the FPC’— conveyed the impression that

the refunds had already been paid, 4  rather than that the
liability was being contested and that payment awaited
resolution of that dispute. The entries made no reference
to the- pending litigation or to the suspension of the FPC
order by the agreement that petitioner would be required
to make the refunds only if the rate increase was not
ultimately allowed. Indeed, at the time the 1960 return
was filed, the rate dispute had already been settled, and
petitioner knew that the refunds would never be made.
In no circumstance was the item deductible for that year,
cf. Fawcus Machine Co. v. United States, 282 U.S. 375
(1931); yet no clue of the rescission of the FPC order
appears in the 1960 return. Not until its 1961 return was
being prepared did petitioner, deliberately and in the face
of conflicting counsel from its tax advisers, switch its legal
theory to one designed to provide for the complete tax
escape of these sums. Not until that return was filed did
petitioner refer to this item as a ‘contingent liability.’

Having thus dealt with the Government, petitioner cannot
now be heard to say that its 1957-60 accruals were
erroneous. To allow it to do so would permit it to ‘found
* * * (its) claim upon * * * (its) own inequity or take
advantage of * * * (its) own wrong’ in claiming the
*89  erroneous deductions and using misleading labels to

describe them. Stearns Co. v. United States, 291 U.S.
54, 62 (1934).

In a variety of factual settings, the courts have declared
that a taxpayer has a duty of consistency in making
its returns where the tax consequences of a transaction
occurring in one year are projected into a subsequent one.
A classic statement of this principle is found in Orange
Securities Corp. v. Commissioner, 131 F.2d 662 (C.A.
5, 1942), affirming 45 B.T.A. 24 (1941), where the issue
was the basis of notes which had been treated as having
no value when they were acquired. The court held that
the taxpayer, after the statute of limitations had expired,

could not show the notes had value, stating (131 F.2d at
663):

While it is true that income taxes are intended to be settled
and paid annually each year standing to itself, and that
omissions, mistakes and frauds are generally to be rectified
as of the year they occurred, this and other courts have
recognized that a taxpayer may not, after taking a position
in one year to his advantage and after correction for that
year is barred, shift to a contrary position touching the
same fact or transaction. When such a fact or transaction
is projected in its tax consequences into another year there
is a duty of consistency on both the taxpayer and the
Commissioner with regard to it, whether or not there be
present all the technical elements of an estoppel. * * *

See also Continental Oil Co. v. Jones, 177 F.2d 508, 512
(C.A. 10, 1949), certiorari denied 339 U.S. 931 (1950);
Johnson v. Commissioner, 162 F.2d 844, 846 (C.A. 5,

1947), affirming in part 7 T.C. 465 (1946); Wichita
Coca Cola Bottling Co. v. United States, supra at 8;
Commissioner v. Dallas Title & Guar. Cl., supra at 214;
Comar Oil Co. v. Helvering, 107 F.2d 709 (C.A. 8, 1939),
affirming 37 B.T.A. 1334 (1938); Alamo Nat. Bank v.
Commissioner, 95 F.2d 622, 623 (C.A. 5, 1938), affirming
36 B.T.A. 402 (1937), certiorari denied 304 U.S. 577
(1938); Irving Bartel, 54 T.C. 25 (1970); C. H. Wentworth,
25 T.C. 1210, 1214 (1956), affd. 244 F.2d 874 (C.A. 9,
1957); Lloyd H. Faidley, 8 T.C. 1170, 1173 (1947).

In situations where the duty of consistency or quasi-
estoppel applies, a taxpayer is required to follow the
tax-benefit rule even though the original deduction

was erroneous. Thus, in Askin & Marine Co. v.
Commissioner, 66 F.2d 776 (C.A. 2, 1933), affirming
26 B.T.A. 409 (1932), the taxpayer took deductions for
debts which, concededly, were not actually ascertained
to be worthless. Rejecting the theory that, because the
deductions were not allowable, no part of the collections
of such debts in a later year may be included in income
under the tax-benefit rule, the court said (at 778):

It is obvious that if this is so a taxpayer who gets an
unlawful deduction in this way not only cuts down his
taxable income in the year the deduction is taken, but gets
immunity from income taxation on the account receivable
which was deducted whenever it, or any part of it, is
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received. A result so unjust is not to be reached unless
plainly required by law. Having represented that it had
ascertained *90  these accounts charged off its active
file to be worthless and having received the benefit of
the deduction it claimed when the commissioner took its
representation of the ascertainment of worthlessness at its
face value, we think the petitioner is now clearly estopped
from denying, to the prejudice of the government, the
truth of the representations upon which it has succeeded
in former years in obtaining deductions from its gross
income. While the commissioner must investigate returns
to satisfy himself of their correctness in fact and law, a
taxpayer may not benefit at the expense of the government
by misrepresenting facts under oath; by succeeding in
having the commissioner accept its representations as the
truth; and by claiming later than what it represented to be
true might have been found false had the commissioner
refused to have faith in the sworn return. * * *

In a similar factual situation in Commissioner v.
Liberty Bank & Trust Co., 59 F.2d 320, 325 (C.A. 6,

1932), reversing Liberty Insurance Bank, 14 B.T.A.
1428 (1929), the court said:

we cannot assent to the view that a taxpayer which has
been allowed a deduction for a debt, on its statement
under oath that the debt has been ascertained to be
worthless, is not estopped thereafter from denying the
truth of the statement to . the prejudice of the government.
The Commissioner of necessity does and must rely largely
upon the representations of the taxpayer, and, in order
to estop the taxpayer from assuming a contrary position,
he is not compelled to look with suspicion upon all
such representations and himself examine, or cause to
be examined, the financial condition of all the taxpayer's
debtors. It is the duty of the taxpayer to deal fairly
and truthfully with the government. * * * we think it
is to be presumed from the fact that these deductions
were allowed for the years in which they were claimed
that the Commissioner relied upon the taxpayer's sworn
statements that the debts were worthless. * * *

In Lloyd H. Faidley, supra, the taxpayer claimed and was
allowed a loss on its 1930 return and then denied that he
had income in 1941, when he received reimbursement for
the loss under a guaranty agreement. The Court said (8
T.C.at 1173):

The petitioner took a deduction in his 1930 return which
he now claims should not have been allowed. He stated in
his return that his investment was ‘a complete loss, there
being no salvage.’ The petitioner, who had knowledge of
the true facts, never undertook to correct the return. The
return was accepted and audited as being correct. The
evidence does not justify any finding that the respondent
had knowledge of any facts other than those stated in the
return. In short, there was no mutual mistake. The year
of deduction is now closed by the statute of limitations
and is not before us. It can not be reopened by waiver in
this proceeding. We hold that the petitioner is estopped
to contend that the recovery in 1941 does not constitute
taxable income because of the fact that the deduction may
have been erroneously claimed and allowed in 1930. * * *

There is nothing in Streckfus Steamers, Inc., supra, to the

contrary; in that case the Court observed (19 T.C.at 9)
that ‘no estoppel has been pleaded, nor was any evidence
presented showing any basis for an estoppel.’ And there is
no indication in Adolph B. Canelo III, supra, that either
quasi-estoppel or the duty of consistency was pleaded or
*91  otherwise relied upon by the Commissioner. On this

issue, those cases stand only for the proposition that the
tax-benefit rule does not warrant disregard of the statute
of limitations; in other words, where the Commissioner
is timely apprised, or should know, that a deduction is
erroneous, he must disallow it for the year it is claimed
rather than await a subsequent year and attempt to recoup
the item by employing the tax-benefit rule. Those cases are
clearly inapposite where the taxpayer, either deliberately
or unintentionally, misleads the Commissioner through
erroneous representations of fact in his returns, and
the Commissioner, consequently, allows the statute of
limitations to run on adjustments of taxable income on the
misleading returns.

Petitioner next seeks a partial escape from the tax-
benefit rule by stating that it filed ins 1961 return prior
to the expiration of the statute of limitations for 1958

through 1960, 5  and arguing that the Commissioner was,
therefore, informed of the true facts in time to disallow
the deductions for those years. When considered in the
light of the evidence, we think this argument borders
on the facetious. The record shows that petitioner knew
full well how, in 1961, it could have called its erroneous

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Iffb99706547511d997e0acd5cbb90d3f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932129746&pubNum=350&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_350_325&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_325
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932129746&pubNum=350&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_350_325&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_325
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1932129746&pubNum=350&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_350_325&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_325
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I58d060c7546d11d997e0acd5cbb90d3f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1929001207&pubNum=165&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1929001207&pubNum=165&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947000334&pubNum=838&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_838_1173&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_838_1173
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947000334&pubNum=838&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_838_1173&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_838_1173
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I79392f5754a811d9bf30d7fdf51b6bd4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&contextData=(sc.Default) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1952000034&pubNum=838&originatingDoc=I62f80128550811d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_838_9&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_838_9


Gupta, Ajay 1/29/2019
For Educational Use Only

Mayfair Minerals, Inc. v. Commissioner of Internal Revenue, 56 T.C. 82 (1971)

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 8

accruals for each of the prior years to the attention of the
Commissioner— by filing amended returns for each of the
years. It decided not to do this even though its president
was expressly advised of section 1.461-1(a)(3), Income
Tax Regs., which provides that ‘if a taxpayer ascertains
that a deduction was improperly claimed in a prior
taxable year, he should, if within the period of limitation,
file an amended return and pay an additional tax due.’
Instead of complying with the directions in this regulation
or the advice of two senior partners in its accounting
firm to report the previously deducted amounts as 1961
taxable income, petitioner chose to make a ‘disclosure’
in Schedule M of its 1961 return. Even in doing this, it
did not follow the advice of its private attorney merely to
report ‘the restoration to surplus of all accrued accounts
payable based on the original order of the FPC.’ Instead,
petitioner, through an unusual and confusing notation on
Schedule M, camouflaged the restoration to surplus by
showing offsetting entries to other liability accounts— i.e.,
entries increasing its reserve for intangible development

costs 6  and creating a reserve for taxes— which precisely
equaled the amount of the restored rate refunds.

*92  While the entry in Schedule M of the 1961 return
may have provided a technical shield from a charge of

‘fraud,' 7  we do not think it constituted the kind of
disclosure needed to fulfill petitioner's ‘duty of handling
* * * (its) accounting so it will fairly subject * * * (its)
income (for 1957 through 1960) to taxation.’ Wichita
Coca Cola Bottling Co. v. United States, supra at 8.
The law contemplates that ‘Each year's return should
be complete in itself.’ Sec. 1.461-1(a)(3), Income Tax
Regs. The purpose of tax returns ‘is not alone to
get tax information in some form but also to get it
with such uniformity, completeness, and arrangement
that the physical task of handling and verifying returns

may be readily accomplished.’ Commissioner v. Lane-
Wells Co., 321 U.S. 219, 223 (1944). This is also, quite
obviously, the underlying reason for the provision in
section 1.461-1(a)(3) of the regulations, referred to above,
on the filing of amended returns to correct errors in
claiming deductions. The ‘disclosure’ on the 1961 return
did not provide a uniform, complete, and orderly fashion
the information necessary to verify that petitioner's
income for 1957 through 1960 was being fairly subjected
to taxation.

A fair review of the evidence on how petitioner handled
this matter after the FPC order was rescinded shows
that petition was not even attempting to discharge its
duty to fairly subject its income to taxation. In the
‘discussions' which following the rescission of the FPC
order, petitioner's representatives were apparently seeking
a formula which would reveal only enough information to
avoid a charge of fraud while concealing enough to allow
this income to escape tax. The course of action finally
adopted was obviously an attempt by petitioner to take
advantage of its own wrong. Stearns Co. v. United States,
supra; Petitioner's ‘disclosure,‘ obscured in its return for
1961, clearly was designed to delay any definitive action
with respect to the returns of those years until after the
statute of limitations had run.

The testimony describing the examinations of the 1947-60
returns leading to their being marked ‘Closed on Survey’
indicates that each return was examined separately and at
different times. We are not advised when the 1961 return
was first examined by the revenue agents, but the notice
of deficiency was not mailed until October 30, 1968, more
than 4 years after the 3-year statute of limitations for the
1960 return expired. We do not think respondent may be
charged with *93  knowledge of the facts regarding this
transaction in time to disallow the erroneous deductions

for any of the prior years. 8

Petitioner next contends that the parties made a mutual
mistake of law and, therefore, the duty-of-consistency rule
does not apply. Petitioner asserts that its representatives
were not aware that a disputed liability is not subject to
accrual until the Supreme Court handed down its decision

in United States v. Consolidated Edison Co., 366 U.S.
380, on May 22, 1961, after the 1960 and prior returns had
been filed. Respondent's representatives who examined
petitioner's returns were likewise unaware that a disputed

liability is not accruable, 9  so goes the argument, and both
groups made a mistake of law.

We reject this argument. The Supreme Court decision
in Consolidated Edison did not deal with unpaid,
disputed liabilities. It dealt with the effect of payment
on the deductibility of a disputed item; indeed, both
parties in that case started with the assumption that
an unpaid contingent liability, being disputed in the
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courts, is not accruable. While the record here includes
certain self-serving documents suggesting that petitioner's
representatives were not aware that the contingent refund
liability was not accruable, no one so testified. Nor
did anyone explain the misleading notations, ‘Refund as
ordered by FPC’ or ‘Refund as order by the FPC,‘ used
in the 1957-60 returns to describe the item. And there is
not a syllable of evidence to show that any of the revenue
agents became aware of the true facts until the 1961 return
was examined. A mutual mistake of law can occur only
where the crucial facts are known to both parties, and
there is no showing that respondent knew such facts when
the 1957-60 returns were surveyed and accepted without
change.

*94  Finally, petitioner argues that the doctrine of
estoppel, quasi-estoppel, and duty of consistency have
been supplanted in the income tax law by sections
1311-1315, originally enacted as part of the Revenue Act
of 1938, and those sections do not apply to the present
facts. In adopting that legislation, however, Congress
disavowed any intention to purge the tax laws of these
doctrines (S. Rept. No. 1567, 75th Cong., 3d Sess. (1938),
1939-1 C.B. (Part 2) 815):

In each case, under existing law, an unfair benefit would
have been obtained by assuming an inconsistent position
and then taking shelter behind the protective barrier of
the statute of limitations. Such resort to the statute of
limitations is a plain misuse of its fundamental purpose.
The purpose of the statute of limitations to prevent
the litigation of stale claims is fully recognized and
approved. But it was never intended to sanction active
exploitation, by the beneficiary of the statutory bar, of

opportunities only open to him if he assumes a position
diametrically opposed to that taken prior to the running
of the statute. The Federal courts in many somewhat
similar tax cases have sought to prevent inequitable
results by applying principles variously designated as
estoppel, quasi-estoppel, recoupment and set-off. For
various reasons, mostly technical, these judicial efforts
cannot extend to all problems of this type. Nor can they
provide a uniform, systematic solution to these problems.
Legislation has long been needed to supplement the
equitable principles applied by the courts and to check the
growing volume of litigation by taking the profit out of
inconsistency, whether exhibited by taxpayers or revenue
officials and whether fortuitous or the result of design.

Thus, not only did Congress express an intention merely
‘to supplement the equitable principles applied by the
courts,‘ but also condemned the ‘assuming (of) an
inconsistent position and then taking shelter behind the
protective barrier of the statute of limitations'— this
is precisely what petitioner is attempting to do— and
declared that ‘Such resort to the statute of limitations is a

plain misuse of its fundamental purpose.' 10

We hold that petitioner, having received tax benefits
during 1957 through 1960 from the deduction of accruals
of rate refunds, realized taxable income in 1961 when its
liability to make the refunds terminated.

Decision will be entered until Rule 50.

All Citations

56 T.C. 82

Footnotes
1 Estimated date since the date of receipt is not indicated on the copy of the return in evidence.

1 Respondent has conceded that there is no deficiency for the year ending Sept. 30, 1963.

2 For the sake of simplicity, petitioner's fiscal years will usually be described by referring to the calendar year in which the
particular fiscal year ends.

3 All section references are to the Internal Revenue Code of 1954, as in effect during the tax years in issue, unless otherwise
noted.
SEC. 111. RECOVERY OF BAD DEBTS, PRIOR TAXES, and DELINQUENCY AMOUNTS.
(a) GENERAL Rule.— Gross income does not include income attributable to the recovery during the taxable year of a
bad debt, prior tax, or delinquency amount, to the extent of the amount of the recovery exclusion with respect to such
debt, tax, or amount.
(b) DEFINITIONS.— For purposes of subsection (a)—
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(4) RECOVERY EXCLUSION.— The term ‘recovery exclusion,‘ with respect to a bad debt, prior tax, or delinquency
amount, means the amount, determined in accordance with regulations prescribed by the Secretary or his delegate, of
the deductions or credits allowed, on account of such bad debt, prior tax, or delinquency amount, which did not result
in a reduction of the taxpayer's tax under this subtitle * * *

4 The district chief of the field audit branch, Internal Revenue Service, called as a witness by petitioner, testified as follows
with respect to this entry in the returns:
‘Q. As an experienced auditor, simply looking at that entry on the return * * * , what would that mean to you?
‘A. It would mean to me that the, that Mayfair Minerals made a refund in this amount as ordered by the FPC, Federal
Power Commission.’

5 The statute of Limitations had already run on 1957 when the 1961 return was filed.

6 According to petitioner's accountants, this adjustment did not conform with generally accepted accounting principles.

7 Petitioner's basic policy with respect to this item was stated in a letter to its president, dated Dec. 6, 1961, in part as follows:
‘Mayfair's management will not countenance any proposed course of action where there is even a remote possibility that
IRS would allege fraud or conspiracy. Absent any such possibility, management plans to take all available steps to insure
that Mayfair does not ultimately pay more taxes than are believed to be justly owned.’

8 There is testimony to the effect that respondent's agents attempted to review the returns of all taxpayers with assets in
excess of $1 million, such as petitioner, within 20 months after they were filed. Had respondent's agents reviewed the
1961 return within that period, about 4 months would have remained before the statute of limitations expired on 1960.
However, this was only a preliminary review to determine whether the return should be audited. The information relating
to this item was so skillfully obscured in the 1961 return that the true facts as they related to the 1957-60 returns probably
could not have been learned without an examination of petitioner's books and records.

9 No testimony was sought or elicited from respondent's representatives to establish the factual premise that they thought
a disputed, contingent liability was deductible at the time they reviewed the returns for the years 1957 through 1960. To
support its assertion of mutual mistake, petitioner relies upon a remark by resondent's counsel in his opening statement
explaining one of his contentions, which we find it unnecessary to consider, i.e., that petitioner's failure to report the
1961 cancellation of the account payable for the rate refunds was a change of accounting method which required the
Commissioner's approval. However, we understand this opening statement to mean that, for purposes of that argument,
we could assume that the original reporting was correct. Respondent's other position— supported by a determination
in the notice of deficiency and pleaded in the answer— is based on estoppel or the duty of consistency. In explaining
this position in his opening statement, respondent's counsel stated that ‘something in the nature of deceit was worked
upon the government’ and ‘the entries as they were shown to the government on * * * (petitioner's 1957-60) return(s)
were misleading.’

10 Many of the cases cited above applying quasi-estoppel or the duty of consistency were decided after the effective date of
secs. 1311-1315 or their predecessors. See, e.g., Continental Oil Co. v. Jones, 177 F.2d 508 (C.A. 10, 1949), certiorari

denied 339 U.S. 931 (1950); Johnson v. Commissioner, 162 F.2d 844 (C.A. 5, 1947), affirming in part 7 T.C. 465
(1946); Wichita Coca Cola Bottling Co. v. United States, 152 F.2d 6 (C.A.. 5, 1945); Commissioner v. Dallas Title & Guar.

Co., 119 F.2d 211 (C.A. 5, 1941), modifying 40 B.T.A. 1022 (1939); Irving Bartel, 54 T.C. 25 (1970); C. H. Wentworth,
25 T.C. 1210 (1956), affd. 244 F.2d 874 (C.A. 9, 1957); Lloyd H. Faidley, 8 T.C. 1170 (1947).
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71 T.C. 226
United States Tax Court

SIDNEY W. ROSEN and LORRAINE
S. ROSEN, PETITIONERS

v.
COMMISSIONER of INTERNAL

REVENUE, RESPONDENT

Docket No. 5590-77.
|

Filed November 21, 1978.

Synopsis
T made an unrestricted gift of property to charity A in
1972, and claimed a charitable contribution deduction
in respect thereof on T's 1972 income tax return which
was apparently allowed. In 1973, A returned the property
to T without consideration, although under no legal or
other obligation to do so. Later that year, T made an
unrestricted gift of the same property to charity B, and
claimed a second charitable contribution deduction in
respect of that gift on T's 1973 income tax return which
was allowed. In 1974, B returned the property to T without
consideration, although under no legal or other obligation

to do so. Held, A and B did not make “gifts” within the

meaning of sec. 102(a), I.R.C. 1954, when they returned
the donated property to T. Held, further, T must, under
the “tax benefit rule,” include in gross income for 1973
and 1974 the fair market value of the returned property
on the respective dates of its return, such fair market value
in each instance being less than the amount deducted the
previous year. Held, further, the amount includable in T's
gross income in 1974 is not reduced below the fair market
value of the property on the recovery date by virtue of
demolition expenses subsequently incurred that year by T
in respect of the property.

Attorneys and Law Firms

*226  Nestor M. Nicholas, for the petitioners.

John O. Tannenbaum, for the respondent.

OPINION

RAUM, Judge:

The Commissioner determined deficiencies in petitioners'
Federal income tax as follows:

Year
 

Deficiency
 

1973..........................................
 

$28,682.31
 

1974..........................................
 

30,191.42
 

*227  Petitioners made gifts of property to charities
in 1972 and 1973, and claimed charitable contributions
deductions in respect thereof. Subsequently, in 1973 and
1974, the property was returned to them by the donees,
and the principal issue presented is whether petitioners
must include in their gross income, in those 2 years, the
value of the returned property. The case was submitted
without trial on the basis of a stipulation of facts.

Petitioners Sidney W. Rosen and Lorraine S. Rosen,
husband and wife, resided in Fall River, Mass., at the
time their petition herein was filed. They filed their
joint Federal income tax returns for the years 1973 and
1974 with the Director, Internal Revenue Service Center,
Andover, Mass.

Prior to December 20, 1972, petitioners were the owners
of the land and buildings located on the southeasterly
corner of High Street and Walnut Street, Fall River,
Mass. (hereinafter the property). The property consisted
of approximately 8,010 square feet of land on which
was situated a three-story frame house containing five
apartments and a two-car garage. On December 20, 1972,
petitioners made a gift of the property to the city of Fall
River, Mass. (the city), which accepted the gift at the time
it was made. The value of the property, at the time the
petitioners donated it to the city, was $51,250. As a result
of the gift, the petitioners were entitled to a charitable
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contribution deduction, in the amount of $51,250, on their

joint 1972 Federal income tax return. 1

The gift to the city was made without any restrictions
as to the use of the property and without imposing any
obligations of any nature on the city. At the time the gift
was accepted by the mayor of the city, the city officials
contemplated using the property in connection with the
city school department. The city council, however, argued
that the school department budget was already excessive
and that there was little reason to increase the budget
by accepting property which would have to be adapted
for school department use. The dispute between the city
council  *228  and the mayor remained unresolved until
April 1973, at which time it was agreed by the mayor and
the city council that the property would be returned to
the petitioners. Although the city was under no obligation
whatsoever, legal or otherwise, to return the property
to the petitioners, the property was transferred to the

petitioners by the city on April 30, 1973. 2

On June 20, 1973, the petitioners made a gift of the
property, less a small portion retained for themselves,
to the Union Hospital, Fall River, Mass. (the hospital).
The value of the property transferred to the hospital by
the petitioners, at the date of transfer, was $48,000, and
the petitioners claimed and were allowed a charitable
contribution deduction in that amount in respect of the

gift of the property. 3

The transfer by the petitioners to the hospital was made
without any restrictions as to the use of the property and
without imposing any obligation of any nature on the
hospital. In 1974, the hospital found itself in financial
difficulty and was unable to make use of the property.
In addition, the building forming part of the property
had remained vacant since its receipt by the hospital, and
substantial damage had been done to the building by the
weather and vandals. The building had deteriorated to
the point where the board of trustees of the hospital felt
it was becoming a liability and, accordingly, they voted
on August 27, 1974, to transfer the property back to

the petitioners without consideration. 4  The hospital was
under no *229  obligation, legal or otherwise, to return
the property to the petitioners.

The parties have stipulated that the value of the property,
at the time it was transferred to the petitioners by the
hospital, was $25,000. In 1974, subsequent to the receipt
of the property by the petitioners from the hospital, the
petitioners expended $5,000 to demolish the building on
the property.

The Commissioner determined that petitioners must
include in gross income, on account of the return of the
property to them by the city and later by the hospital,
$52,990 in 1973 and $49,740 in 1974. The Commissioner
now concedes that only $51,250 and $25,000 must be
included in petitioners' gross income in 1973 and 1974,
respectively, in respect of the return of the property by
the city and the hospital. The petitioners claim, however,
that they need include no amounts in their gross income
in respect of the return of the property by either the city
or the hospital. The Commissioner has not challenged
the bona fides of any of the transactions, and the only
question is whether petitioners must include in their gross
income, in the years of the retransfers from the city and the
hospital, the fair market value of the property returned.
We hold that they are required to do so.

It has long been established that the receipt of money or
property which might not otherwise be regarded as income
may nevertheless constitute income within the statute

( section 61, I.R.C. 1954, and corresponding provisions
of prior law) if it represents the repayment, restoration, or
return of an item which the taxpayer had deducted in an
earlier year. The general concept has often been referred

to as the “tax benefit rule.” 5

The tax benefit rule has widespread applicability to a
variety of different receipts. See 1 J. Mertens, Law of
Federal Income Taxation, secs. 7.34-7.37(2) (1974 rev.).
Familiar examples appear in cases involving the recovery
of a bad debt which had been deducted on the returns

of a prior year, e. g.,  *230  Askin & Marine Co. v.
Commissioner, 66 F.2d 776 (2d Cir.); Putnam Nat. Bank
v. Commissioner, 50 F.2d 158 (5th Cir.); and in cases
where excises or other taxes paid and deducted from gross
income in a prior year are refunded in a later year, e.

g., Rothensies v. Electric Battery Co., 329 U.S. 296,
298; Estate of Block v. Commissioner, 39 B.T.A. 338,
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affirmed sub nom. Union Trust Co. v. Commissioner,
111 F.2d 60 (7th Cir.), certiorari denied 311 U.S. 658.
The principle has even been applied in appropriate cases
to override specific statutory nonrecognition provisions,
thus making taxable amounts otherwise excludable from
income. See e. g., Tennessee Carolina Transportation, Inc.

v. Commissioner, 65 T.C. 440, affirmed 582 F.2d 378,
(6th Cir.) (sec. 336); Estate of Munter v. Commissioner, 63
T.C. 663 (sec. 337); McCamant v. Commissioner, 32 T.C.
824, 833-835 (sec. 22(b)(1)(A) of the 1939 Code, analogous

to section 101(a)(1) of the 1954 Code). 6  Moreover, the
so-called tax benefit rule has been explicitly recognized in
section 111(a) of the Code in gross income in specified
types of restorations. Thus, it provides that gross income
does not include the recovery of a “bad debt, prior tax,
or delinquency amount” to the extent of the “recovery
exclusion” which is in substance defined (sec. 111(b) (4)) to
mean the amount on account of which the item in question

did not result in a reduction of taxes in the earlier year. 7

There can be no serious challenge to the broad sweep of
the tax benefit rule, and in considering its applicability
here, we even find precedent for applying the rule in a
case involving property once the subject of a charitable
contribution deduction that is subsequently returned to

the donor. In Alice Phelan Sullivan Corp. v. United
States, 381 F.2d 399 (Ct.Cl.), there were returned to the
taxpayer two parcels of real estate each of which *231
it had previously donated and claimed as a charitable
contribution deduction in a prior year. Each of the
original gifts had been made subject to the condition
that the property be used for a religious or educational
purpose, and when the donee later determined not to use
the gift, it was reconveyed to the taxpayer. The Court of
Claims held not only that the recoupment properly was
classified as income but also that the amount of reportable
rates which were in effect at the time of the original gifts,
provided only that the taxpayer had taken full benefit
of the deductions available in the earlier years. See also

Mason v. United States, 513 F.2d 25, 30 (7th Cir.). 8

Petitioners do not challenge the correctness of the result in
Alice Phelan Sullivan Corp., but rather seek to distinguish
it. They correctly point out that in Alice Phelan Sullivan
Corp., the subject property was returned to the taxpayer

pursuant to a condition in the original gift that the
property would be returned if it ceased to be used either
for a religious or for an educational purpose. Here, by
contrast, both of the petitioners' gifts were unconditional,
and neither the city nor the hospital property back to the
petitioners. From this petitioners argue that the property
was returned to them by way of a “gift” from the city

and the hospital excludable from income under section

102(a), 9  and that the tax benefit rule does not apply to

receipts subject to section 102(a). We do not agree with
the factual predicate to this argument.

As a factual matter, we cannot accept the contention that
petitioners received “gifts” as the concept was defined in

Commissioner v. Duberstein, 363 U.S. 278, 285-286,
when the property was reconveyed to them. We think
it clear that neither charitable donee transferred the
property back to petitioners out of any detached or

disinterested generosity; 10  they made the *232  transfers
because they found the property to be burdensome
and because they desired to “undo” the original gift
transactions by returning the property to the parties who

had originally made the gifts to them. 11

It would strain our credulity to conclude that the city
and the hospital would have transferred the property to
petitioners without consideration if they had originally
purchased it from petitioners or had obtained it from
some other source. The reconveyances to petitioners were
not nontaxable “gifts” within the criteria set forth in
Duberstein. We therefore need precludes application of

the tax benefit rule to these transactions. 12

Petitioners also contend that there has been no “recovery”
within the meaning of the tax benefit rule because there
has been no receipt of “amounts in respect of” the

previously deducted charitable gifts. 13  Petitioners cite the
absence of a legal obligation to return the property and
urge us to conclude that the reconveyances were totally
separate and independent transactions from the original
gifts. We are unconvinced.

We agree with the limited proposition that the tax benefit
rule requires a sufficient factual nexus between the event
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producing the tax benefit and the event constituting the
recovery to justify viewing the latter event together with

the former. See Dobson v. Commissioner, 320 U.S.
489, 502; Farr v. Commissioner, 11 T.C. 552, 567, affirmed
sub nom. Sloane v. Commissioner, 188 F.2d 254 (6th Cir.);
1 J. Mertens, Law of Federal Income Taxation, sec. 7.37,
at p. 125. See also *233  Allen v. Trust Co. of Georgia, 180
F.2d 527 (5th Cir.); Continental Illinois National Bank v.
Commissioner, 69 T.C. 357, 364-372. However, we have
found that the purpose of the reconveyances was a desire
by the donees to reverse the original gift transactions, and
that the reconveyances without consideration would not
have been made to petitioners were it not for the fact
that they were the original donors of the property. The
recoveries were far from the coincidental happenstances
that petitioners would have us believe. This is especially
true in light of the relatively short time periods between
the original gifts and the reconveyances.

Nor can we agree, at least in cases where the return of
property is not a “gift,” that a legal obligation on the part
of the transferor to return the property is always a sine
qua non for application of the tax benefit rule. We think
it sufficient to be a repayment, restoration, or return of
property formerly belonging to the transferee that was the
subject of a previous transaction producing a tax benefit,
and that the transferee accept it for such purpose. See
Bear Mill Manufacturing Co. v. Commissioner, 15 T.C.
703, 706-708; Excelsior Printing Co. v. Commissioner,

16 B.T.A. 886, 887-888. 14  This was the case in respect
of the reconveyances by the city and the hospital—
they were intended merely to reverse previous charitable
donations. Under these circumstances, we see no reason
to allow a windfall tax benefit based upon two charitable
contributions deductions, particularly when, in the end,
petitioners owned the very same property they tried to
give away. Cf. Farr v. Commissioner, 11 T.C. at 567.

The purposes of the tax benefit rule 15  are well served
by requiring inclusion in gross income of the fair market
value of the property at the times it was returned to
petitioners.

In respect of the year 1974 petitioners contend that if they
are required to include the receipt of the property in their

gross income, the correct amount should be only $20,000,
“computed as the fair market value of the property” when
returned to them by the hospital ($25,000) minus $5,000
which they spent later *234  that year to demolish the
building. The Commissioner agrees that the amount to be
included is to be measured by the $25,000 stipulated value
rather than $49,740 which he had previously determined in
his deficiency notice. However, he contests the reduction
of the $25,000 amount by the subsequently incurred
demolition expense. We agree that the $5,000 expenditure
was an entirely separate item which may not be used to
reduce the $25,000 stipulated value of the property at the
time it was returned by the hospital in 1974. If petitioners
are to have the benefit of that expense in 1974 they must
point to some provision of the statute which gives them
a deduction therefor. This they have not done, nor have
they even articulated a theory upon which we might hold
that they are entitled to a $5,000 deduction in 1974 for the
demolition costs.

To the extent that petitioners may suggest that the
demolition costs must be taken into account in fixing
the fair market value of the property by reason of its
vandalized condition, the point is wholly without merit on
this record. The parties have already stipulated that the
fair market value of the property on the date of its return
in 1974 was $25,000, reflecting a reduction of almost 50
percent from its value the preceding year, and we must
conclude on the materials before us that such stipulated
fair market value has already fully taken into account the
deteriorated state of the property. No further reduction
in value is called for in the light of the stipulation of
the parties. The amount properly includable in their 1974
gross income in respect of the hospital's return of the
property to them is its stipulated fair market value at
the time of the reconveyance, $25,000, unreduced by any

subsequent demolition expenses incurred by them. 16

Decision will be entered under Rule 155.

All Citations

71 T.C. 226
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Footnotes
1 There is no indication in the record that such deduction was not taken or that it was disallowed in any part by the

Commissioner.

2 The order of the city council in respect of the return of the property stated the following:
“ORDERED, that the Mayor be and he is hereby authorized to convey for no consideration to Sidney W. Rosen and
Lorraine A. Rosen, the property located at the southeasterly corner of High and Walnut Streets, and be it further
“ORDERED, that this conveyance shall be subject to the restrictions that said Sidney W. Rosen and Lorraine A. Rosen
reimburse the City of Fall River for all expenses incurred by the city for said property and assume liability for all outstanding
bills or expenses for said property.”
The deed conveying the property to petitioners recited that the transfer was a gift, and that there was no monetary
consideration by the Rosens.

3 The $48,000 figure was stipulated by the parties. However, petitioners' 1973 return, which the parties have also stipulated,
discloses that a total deduction of $49,740 was claimed, consisting of $48,000 for the real estate plus $1,740 for items
of personal property located in the building, such as refrigerators, draperies, carpeting, and the like. No explanation of
this discrepancy has been offered by petitioners.

4 The minutes of the board of trustees meeting state that the board voted “To return to Dr. and Mrs. Rosen the property on
the southeast corner of High and Walnut Streets.” The deed reconveying the property to petitioners and the certificate
of the clerk of the hospital recorded with the deed both contained a recital that the purpose of the conveyance without
consideration was to correct a “mistake of fact.”

5 The rationale for the rule was set forth in Estate of Block v. Commissioner, 39 B.T.A. 338, 341, affirmed sub nom. Union
Trust Co. v. Commissioner, 111 F.2d 60 (7th Cir.), certiorari denied 311 U.S. 658:
Income tax liability must be determined for annual periods on the basis of facts as they existed in each period. When
recovery or some other event which is inconsistent with what has been done in the past occurs, adjustment must be
made in reporting income for the year in which the change occurs.“

See also Alice Phelan Sullivan Corp. v. Commissioner, 381 F.2d 399, 402 n. 2 (Ct.Cl.).

6 It has been held, however, in cases involving specific statutory nonrecognition provisions, that something must be
“received” or that there must be an actual “recovery” in the subsequent year to justify inclusion of the previously deducted

item in current gross income. See Nash v. United States, 398 U.S. 1; Estate of Schmidt v. Commissioner, 355 F.2d
111 (9th Cir.). This requirement is not a bar to the application of the tax benefit rule in this case because the property
which was the subject of petitioners' gifts was in fact reconveyed to them in the years at issue.

7 Petitioners do not contend that the statutory “recovery exclusion” applies in this case. This limitation on the tax benefit
rule in specified types of cases first appeared in 1942 (sec. 116 of the Revenue Act of 1942 adding par. (12) to sec. 22(b)
of the 1939 Code). However, it was certainly not intended to deny the general applicability of the rule in other appropriate

situations, cf., e. g., sec. 1.111-1(a), Income Tax Regs.; Dobson v. Commissioner, 320 U.S. 489, 506; California
& Hawaiian Sugar Refining Corp. v. United States, 311 F.2d 235, 238-239 (Ct.Cl.).

8 Cf. Estate of Wasie v. Commissioner, T.C. Memo. 1977-323.

9 Sec. 102(a), I.R.C. 1954, provides:

SEC. 102. GIFTS AND INHERITANCES.
(a) GENERAL RULE.—Gross income does not include the value of property acquired by gift, bequest, devise, or
inheritance.

10 The stipulation that neither of the charitable donees was under any obligation whatsoever to return the property does

not necessarily establish that the transfers were gifts. Commissioner v. Duberstein, 363 U.S. 278, 285. Similarly,
the fact that some of the supporting documentation may have referred to such transfers as “gifts” is not controlling.

Commissioner v. Duberstein, supra at 286. Such terms was used obviously only in a descriptive sense to indicate the
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absence of consideration, and not to establish that the criteria set forth in Duberstein had been satisfied so as to bring

into play the provisions of sec. 102(a).

11 The city council of Fall River conditioned the return to the property on petitioners' reimbursement of all expenses incurred
by the city for the property. The board of trustees of Union Hospital felt that the property was becoming a liability due to
deterioration, and that reconveyance of the property was necessary to correct a “mistake of fact.” These facts lead us
to conclude that the charitable donees of the property made the reconveyances primarily to return to the original status
before the gifts.

12 Petitioners' reliance on Reynolds v. Boos, 188 F.2d 322 (8th Cir.), and Cox v. Kraemer, 88 F.Supp. 835 (D. Conn.), is
misplaced. Although neither case involved a recovery of property previously the subject of a charitable gift, both cases
dealt with the applicability of the tax benefit rule to recoveries found to be gifts. Their factual conclusions on the gift issue
appear doubtful in light of the criteria set forth in the subsequently decided Duberstein case. Finally, the question is one

to be resolved by the trier of fact on the basis of the record in each case, see, e. g., Commissioner v. Duberstein,
supra at 289, and we have no doubt on the record before us that the return of the property to petitioners by each original

donee cannot fairly be found to constitute a “gift” within the meaning of sec. 102.

13 See sec. 1.111-1(a)(2), Income Tax Regs.

14 In Bear Mill Manufacturing Co. v. Commissioner, 15 T.C. 703, and Excelsior Printing Co. v. Commissioner, 16 B.T.A.
886, it was held that there was a taxable recovery of a previously deducted bad debt when a third party, not a party to the
loan transaction, and not otherwise legally obligated to repay the debt, made a transfer of property to the creditor with
the intention that the debt be satisfied, and the creditor accepted it for the purpose the transferor intended. It should be
noted that in both cases we found that the transferor did not intend to make a gift to the creditor.

15 See n. 5 supra.

16 We do not consider the possible contention that proper application of the tax benefit rule would require earlier year
by including in income of the later year the full amount previously deducted upon complete restoration of the identical

property which gave rise to the deduction. Cf. Alice Phelan Sullivan Corp. v. Commissioner, 381 F.2d 399, 402 (Ct.Cl.).
The Commissioner now seeks to include in income in this case only the fair market value of the property when it was
returned, an amount that is smaller in each instance than the amount previously deducted. In such a case, the measure of
the amount included is at least the fair market value of the property recovered. See Tennessee Carolina Transportation,

Inc. v. Commissioner, 65 T.C. 440, 448, affirmed 582 F.2d 378 (6th Cir.); cf. Spitalny v. United States, 430 F.2d 195,
198 (9th Cir.). As set forth in our findings of fact, the parties have stipulated the “values” of the property at the times it
was returned to petitioners, which we take to be fair market values.
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72 T.C. 807
United States Tax Court

ALLEN D. UNVERT and CATHERINE
R. UNVERT, PETITIONERS

v.
COMMISSIONER of INTERNAL

REVENUE, RESPONDENT

Docket No. 8690-76.
|

Filed August 8, 1979.

Synopsis
In his income tax return for 1969, petitioner deducted
$54,500 as interest paid on indebtedness incurred to
purchase real property. In 1972, the interest payment was
refunded. After the statute of limitations on assessments
for 1969 had run, respondent determined that the refund
was taxable to petitioner in 1972. Held, in the light of all
the facts, petitioner had a duty to treat the transaction
consistently in both 1969 and 1972, and the interest refund
is taxable in the latter year under the tax benefit rule.

Attorneys and Law Firms

*807  Donn Kemble and Joseph LaTorre, for the
petitioners.

Kenneth G. Gordon, for the respondent.

Opinion

FEATHERSTON, Judge:

Respondent determined a deficiency of $44,405 in
petitioners' Federal income tax for 1972. The issue for
decision is whether $54,500 received in 1972 as a refund
of prepaid interest which was claimed and allowed as a
deduction in petitioners' 1969 income tax return is taxable
in the later year.

*808  FINDINGS OF FACT

Petitioners Allen D. Unvert and Catherine R. Unvert,

husband and wife, 1  were legal residents of Newport
Beach, Calif., at the time their petition was filed. They
filed their joint Federal income tax return for 1972 with
the District Director of Internal Revenue for the District
of Los Angeles, Fresno, Calif.

Petitioner Allen D. Unvert (petitioner) is a physician. In
late 1969, concerned about the rate of taxation on the
income from his medical practice, petitioner requested
Walter P. Gribben (Gribben), an attorney, to suggest
investments which would serve as tax shelters. Gribben
referred petitioner to John B. Halverson (Halverson), an
acquaintance of both men and a law school classmate of
Gribben. In mid-December 1969, petitioner telephoned

Halverson, then president of U.S. Financial Corp., 2  and
Halverson told petitioner he would make inquiries on
the latter's behalf. Having heard nothing further from
Halverson, petitioner again telephoned him on December
30, 1969. They agreed to meet the next day in San Diego
to discuss an investment opportunity.

On the afternoon of December 31, 1969, petitioner met
with Halverson as well as with Robert M. Walters, a
founder and the chairman of the board of U.S. Financial
Corp., and David G. Leaverton (Leaverton), house
counsel. He was informed of an opportunity to purchase
16 condominium units in a large building owned by U.S.
Financial Corp.; these units were identified on a list shown
petitioner at the meeting. The representatives of U.S.
Financial proposed that petitioner purchase the units on a
contract of sale. The amount of the purchase price would

be loaned petitioner by U.S. Financial. 3

According to U.S. Financial, it was anticipated that most
of the units would be sold during the following year. Sales
prices were expected to be in an aggregate amount which
would exceed the sales price to petitioner, thus enabling
him to pay off the loan to U.S. Financial and to realize a
profit as well.

*809  Petitioner was informed that by writing a check for
prepaid interest on the loan, he would secure an interest
deduction for 1969. Petitioner agreed to these terms. At
the meeting, petitioner gave the others a personal check
in the amount of $54,500 payable to U.S. Mortgage. On
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the check he indicated that the payment was to serve
as prepaid interest on the loan of the purchase price
of the condominiums. He was given a receipt for the

payment. 4  Due to the late hour of the meeting, the
representatives of U.S. Financial informed petitioner that
the various documents related to the transaction could
not be prepared until the following year. Petitioner made
no objection and left the meeting with the belief that
he had entered into a contract for the purchase of the
condominium units.

During March 1970, petitioner became concerned that
he had received no documentation of the condominiums
purchase from U.S. Financial. He was reassured by
Gribben that the documentation would be forthcoming
and by John Leventis (Leventis), petitioner's accountant,
that his check was adequate proof of the existence of the
contract. To compute depreciation, Leventis telephoned
U.S. Financial to confirm the purchase price. On his tax
return for 1969, petitioner deducted as prepaid interest
$54,500 and as depreciation on the units $1,239.58.

Having made several telephone calls to representatives
of U.S. Financial to request the documents relating
to the purchase, petitioner wrote Halverson a letter
dated April 23, 1970, in which he expressed his concern
at the delay in receiving documents “regarding the
contractual relation we entered at the end of 1969.”
He asked for information and proposed a meeting to
resolve possible difficulties. Under cover of a letter dated
June 16, 1970, Leaverton forwarded to petitioner copies
“of the proposed documentation.” By a letter dated
December 23, 1970, Gribben suggested that Halverson
meet with petitioner about the “substantial amount of
documentation remaining to be done.”

When preparing his 1970 income tax return, petitioner was
still concerned at his failure to receive documentation and
an accounting of the 1969 transaction. By a letter dated
March 24, 1971, he asked Halverson for information
and indicated he would *810  be willing to discuss any
problems at a meeting. He informed Gribben of this letter
by a letter dated the same day. After telephone calls made
by petitioner and Leventis yielded no results, the two
met with Halverson and Leaverton in mid-1971. At this
meeting, petitioner was informed that the condominium

units had not been sold and that U.S. Financial had not
decided how to arrange the bill of sale.

By a letter dated August 9, 1971, Leaverton informed
Gribben that:

My client, Swan Constructors, Inc.,
hereby agrees to purchase your client
Dr. Dale Unvert's position in the
above-referenced condominium units
on or before December 1, 1971 for
the sum of $54,000 cash (less any cash
theretofore received by Dr. Unvert by
reason of such investment), upon the
demand of Dr. Unvert.

In a letter to petitioner dated September 1, 1971, the
controller of U.S. Financial, Gary L. Fitzgerald, enclosed
a promissory note, a contract of sale and purchase,
and a management agreement, which were designed
to document the December 31, 1969, transaction. He
requested that petitioner execute the documents and
return them. He indicated that he would then return
“the completely executed documents” to petitioner. In the
letter, he refers to a letter written by Leaverton to Gribben,
apparently that of August 9, 1971, which he terms a “letter
of indemnification.”

By a letter dated September 20, 1971, Gribben forwarded
to Leaverton a promissory note in the amount of $50,000
and an executed copy of the management agreement, both
of which were signed by petitioner. As he indicates in
the letter, the promissory note is dated December 31,
1969; Gribben states that “it is clear that this Promissory
Note evidenced part of the original purchase price.”
He mentions that he has asked petitioner to sign the
contract of sale and purchase agreement, which petitioner
“unfortunately neglected to sign.” He further refers to
Leaverton's statement in the August 9, 1971, letter that
Swan Constructors, Inc., would purchase petitioner's
interest in the condominiums.

In August or September 1971, petitioner and
his accountant met with U.S. Financial's in-house
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accountant. When informed by the accountant that “the
deal (would) be consummated” only if petitioner invested
an additional $55,000, petitioner refused. At this point,
petitioner asked Gribben to represent him in *811
obtaining a refund of the original investment from U.S.
Financial.

Petitioner believed until at least April 15, 1972, that he
owned the condominiums. He also believed that during
1970 and 1971 some of the condominiums were leased
under the management agreement and that some were sold
and others substituted by U.S. Financial. On his 1970 and
1971 income tax returns, he deducted losses connected
with the investment.

On or about May 1, 1972, following a series of contacts by
Gribben in person, over the telephone, and by letter, which
included a threat of legal action, petitioner received a
personal check from Walters in the amount of petitioner's
December 31, 1969, check. Petitioner informed Leventis
of his receipt of the money.

On August 14, 1972, Revenue Agent Gerald Lenning
(Lenning) contacted petitioner concerning an audit of
petitioner's 1970 and 1971 income tax returns. October 11,
1972, Lenning met with Leventis with regard to the audit.
At the meeting, Lenning gave Leventis a documented
request for additional information about several items
on the return, including petitioner's deductions related to
U.S. Financial. Despite repeated requests for information,
neither petitioner, Leventis, nor Gribben supplied any
information to Lenning about the U.S. Financial
transaction. Leventis supplied Lenning with information
on other items.

On or about June 7, 1973, Lenning first obtained
information on the U.S. Financial transaction from
the San Diego Office of the Internal Revenue Service.
On July 11, 1973, Lenning informed Leventis of his
position that petitioner's purchase of the units was never
completed. Leventis disagreed with Lenning. Petitioner's
representatives did not comply with requests for more
information on the transaction submitted by Lenning on
July 23, 1973, July 30, 1973, September 28, 1973, and

December 21, 1973. 5  In August 1973, Lenning issued to
petitioner a revenue agent's report on or about October

15, 1973, petitioners filed their 1972 income tax return, on
which they did not report the $54,500 received in 1972.

*812  OPINION

Because petitioner received a “tax benefit” from the
deduction of the $54,500 as interest on his 1969 return,
he is, in respondent's view, required to include that
amount in his income for 1972, the year in which
the deducted amount was refunded to him. Petitioner
implicitly concedes that he would be required to include
the refund in his 1972 income if the deducted amount
in fact represented interest relating to a valid contract

to purchase condominium units. 6  Since it subsequently
became evident that the condominiums' purchase was
never consummated, however, petitioner contends that
the 1969 deduction was erroneous and that, consequently,
the “tax benefit” rule does not apply. To support

this position, petitioner relies mainly on Canelo v.
Commissioner, 53 T.C. 217 (1969), affd. per curiam
on other grounds 447 F.2d 484 (9th Cir. 1971), and

Streckfus Steamers, Inc. v. Commissioner, 19 T.C. 1
(1952).

We hold for respondent.

Although each taxable period is separate and
independent, there are situations in which the proper
treatment of an item in one year cannot be resolved
without reference to events in a prior year. See, e.

g., Dobson v. Commissioner, 320 U.S. 489 (1943),
rehearing denied 321 U.S. 231 (1944). When an amount
is deducted from gross income in one year and recovered
in a subsequent year, such amount is taxed in the later
year if a tax benefit was realized from the deduction.
Merchants Nat. Bank v. Commissioner, 199 F.2d 657, 659
(5th Cir. 1952), affg. 14 T.C. 1375 (1950); Putnam Nat.
Bank v. Commissioner, 50 F.2d 158 (5th Cir. 1931), affg.
20 B.T.A. 45 (1930). The reason for this rule is clear, as
explained in Estate of Block v. Commissioner, 39 B.T.A.

338, 341 (1939), affd. sub nom. Union Trust Co. v.
Commissioner, 111 F.2d 60 (7th Cir. 1940), cert. denied

311 U.S. 658 (1940): 7
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When recovery or some other event
which is inconsistent with what
has been done in the past occurs,
adjustment must be made in reporting
income for the *813  year in which the
change occurs. No other system would
be practical in view of the statute of
limitations the obvious administrative
difficulties involved, and the lack of
finality in income tax liability, which
would result.

The instant case is a classic one. Petitioner deducted his
1969 payment to U.S. Financial Corp. as interest, thereby
realizing a tax benefit. In 1972, the amount previously
deducted was refunded to him. Under the tax benefit rule,
the return to him of money which had been the subject of
the income tax deduction in the prior year requires that
the money be treated as income in the year of recovery.

We think petitioner's reading of Streckfus Steamers, Inc.
v. Commissioner, supra, and Canelo v. Commissioner,
supra, is too broad. In Streckfus Steamers, the taxpayer,
on the accrual basis, claimed and was allowed on
its 1940 return a deduction for Illinois sales tax;
the taxpayer had not paid the tax and continued to
contest it. After the Illinois court held the taxpayer
was not liable for the tax, the Commissioner sought
unsuccessfully to include in the taxpayer's 1943 gross
income a sum equal to the 1940 deduction. Similarly,
in Canelo, the taxpayers, members of a cash basis law
partnership, deducted litigation expenses advanced under
reimbursement agreements signed by their clients. The
Court held that the advanced expenses were loans and
were not deductible for years not barred by limitations. It
refused to allow the Commissioner to include in current
income reimbursements received by the taxpayers for
advances made and deducted in earlier barred years.
Because the deductions were improper when taken, the
Court held that the tax benefit rule did not apply.

In those cases, the taxpayer did not switch the position
taken in the year for which the deduction was allowed.
The taxpayer in Streckfus Steamers claimed the deduction

for 1940, and it was allowed by mutual mistake. After the
Illinois court held the taxpayer did not owe the deducted
tax and the Supreme Court clarified the law on timing of

the deduction for contested liabilities, 8  the Commissioner
switched his position and sought to include the deducted
amount in income for a later year. Similarly, in Canelo, the
taxpayer contended even at the time of *814  trial, that
the advanced legal expenses were deductible in the year in
which they were incurred.

In contrast, petitioner claimed the $54,500 deduction
on his 1969 return and thus declared that he had paid
that amount as interest in 1969. The representation
was accepted by the Internal Revenue Service as true,
and the 1969 deduction was not disallowed. But now
petitioner has shifted his position. He maintains that
the payment was not interest, in effect claiming that
the declaration in his 1969 return was untrue. Since the
Internal Revenue Service did not notice his mistake before
the statute of limitations expired, petitioner argues that no
adjustment can be made with respect to the erroneously
claimed interest deduction either for 1969, the year of the
deduction, or for 1972, the year in which he received the

refund. 9

Because “it is no more right to allow a party to blow hot
and cold as suits his interest in tax matters than in other
relationships,” courts have held a taxpayer to a duty of

consistency in his tax treatment of related items. 10  Alamo
Nat. Bank v. Commissioner, 95 F.2d 622, 623 (5th Cir.
1938), affg. 36 B.T.A. 402 (1937), cert. denied 304 U.S.577
(1938). The duty of consistency precludes a taxpayer who
has received a tax benefit due to his treatment of an
item in a year barred by the statute of limitations from
claiming that the original treatment was incorrect and thus
obtaining a tax advantage in a later year. Disapproving of
such shift of position on the part of the taxpayer before it,
the Fifth Circuit has observed (Johnson v. Commissioner,
162 F.2d 844, 846 (5th Cir. 1947)):

This court has several times held
that when a transaction and its tax
consequences are thus projected into
other tax years there is a duty
of consistency as to its treatment,
and one should be held to the
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consequences of the initial treatment,
though inaccurate, when a correction
throughout is impossible. (Emphasis
added.)

This doctrine applies “even though all the technical
elements of estoppel are not present.” *815  Continental
Oil Co. v. Jones, 177 F.2d 508, 512 (10th Cir. 1949), cert.
denied 339 U.S. 931 (1950). Accord, Orange Securities
Corp. v. Commissioner, 131 F.2d 662, 663 (5th Cir.
1942). The Eighth Circuit has recently enumerated the
prerequisites for application of the doctrine, also termed
“quasi-estoppel,” as follows (Beltzer v. United States, 495
F.2d 211, 212 (8th Cir. 1974)):
(1) the taxpayer has made a representation or reported an
item for tax purposes in one year,

(2) the Commissioner has acquiesced in or relied on that
fact for that year, and

(3) the taxpayer desires to change the representation,
previously made, in a later year after the statute of
limitations on assessments bars adjustments for the initial
tax year.

See also Hess v. United States, 210 Ct.C1. 483, 537 F.2d
457, 463 (1976), cert. denied 430 U.S. 931 (1977), which

applies the three elements laid out in Beltzer. 11

Relying on this doctrine, certain cases have applied the
tax benefit rule to a taxpayer who erroneously claimed
a deduction in one year, recovered the amount of that
deduction in a later year, and then shifted his position in

the later year as to the controlling facts. See Askin &
Marine Co. v. Commissioner, 66 F.2d 776, 778 (2d Cir.

1933), affg. 26 B.T.A. 409 (1932), and Commissioner
v. Liberty Bank & Trust Co., 59 F.2d 320, 325 (6th Cir.

1932), revg. and remanding 14 B.T.A. 1428 (1929)
(debts charged off as worthless in an earlier year and
collected in a later year); Mayfair Minerals, Inc. v.
Commissioner, 56 T.C. 82 (1971), affd. per curiam 456
F.2d 622 (5th Cir. 1972) (refunds ordered by Federal

Power Commission deducted as accrued liabilities and
order later rescinded); Faidley v. Commissioner, 8 T.C.
1170, 1173 (1947) (loss claimed in an earlier year and
recovered from the estate of a guarantor in a later year).

In a number of other contexts, courts have refused
taxpayers benefits from treating items in a manner
inconsistent with that of barred years. E. g., *816
Robinson v. Commissioner, 181 F.2d 17 (5th Cir. 1950),
affg. 12 T.C. 246 (1949) (amount erroneously deducted in
barred year could not be deducted in later year); Wichita
Coca-Cola Bottling Co. v. United States, 152 F.2d 6
(5th Cir. 1945), cert. denied 327 U.S. 806 (1946) (income
omitted in barred year taxed in later year); Bothwell
v. Commissioner, 77 F.2d 35 (10th Cir. 1935), affg. 27
B.T.A. 1351 (1933) (failure to report fair market value of
property received as compensation prevented use of such
value as basis); Griffith v. United States, an unreported
case (N.D. Tex. 1971, 27 AFTR 2d 754, 71-1 USTC
par. 9280)Tex. 1971, 27 AFTR 2d 754, 71-1 USTC par.
9280) (value of property reported on estate tax return by
taxpayer as administratrix held basis for computing gain
on disposition).

Petitioner acknowledges this line of cases but argues that
they apply only to those he deems “bad guys” he maintains
that his behavior has been innocent. We are not persuaded

by this argument. 12  The cases cited by petitioner do
not support his position that a taxpayer who innocently
misrepresented a fact in a barred year may freely switch
his position to achieve a tax advantage in a later year.
These cases rely in part on other factors, such as the
availability of the true facts to the Commissioner during

the period before the statute of limitations ran. Ross
v. Commissioner, 169 F.2d 483, 495-496 (1st Cir. 1948),
revg. a Memorandum Opinion of this Court; Studebaker-
Packard Corp. v. United States, an unreported case (N.D.
Ind. 1961, 8 AFTR 2d 5058, 61-2 USTC par. 9551).
Another case notes, in addition to this factor, that the
erroneous deduction at issue resulted from a mistake of

law. Crosley Corp. v. United States, 229 F.2d 376, 381
(6th Cir. 1956). It is well settled that estoppel does not
apply to mistakes of law (see United States v. S. F. Scott &
Sons, 69 F.2d 728 (1st Cir. 1943)), but before a mistake of
law can occur both parties must know the facts. Mayfair
Minerals, Inc. v. Commissioner, 56 T.C. at 93.
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Other cases are inapposite in that they involve a change
of position not by the taxpayer but by the Commissioner.

Commissioner v. Schuyler, 196 F.2d 85 (2d Cir. 1952),
affg. a Memorandum *817  Opinion of this Court;
Twitchco, Inc. v. United States, 348 F.Supp. 330 (M.D.
Ala. 1972). In another, the Commissioner apparently did

not rely on the doctrine of quasi-estoppel. B. C. Cook
& Sons, Inc. v. Commissioner, 59 T.C. 516 (1972). In the
final case upon which petitioner relies, the taxpayer did
not switch his position after an earlier year was barred but
rather urged that an erroneous deduction be allowed for
the year at issue on the grounds that the Commissioner
could later rely on the tax benefit rule and include the
amount in income. LaCroix v. Commissioner, 61 T.C. 471
(1974).

Even assuming the duty of consistency or quasi-estoppel
does not apply to the innocent, we are not persuaded
by petitioner's protestations of what he terms his “pure
heart.” He claims his belief that the 1969 transaction
constituted a valid contract lasted until after April 15,
1973, when the statute of limitations for 1969 expired.
He was shaken in this belief, he asserts, only in August
1973, when he read Lenning's report which stated that
the sale of the condominiums was never completed. Upon
receiving the May 1972 check for $54,500, petitioner,
according to his varying accounts, either did not think
of the tax consequences, or believed that the check
represented part of the sale price to Swan Constructors,
Inc., and that it would therefore be reported on his
1972 return, or continued to believe that he still owned
the condominiums. He explains his failure to report the
amount on his 1972 income tax return as due to his
realization, after the statute of limitations for his 1969
return had run but before he filed his 1972 return on
October 15, 1973, that he had not in fact owned the
condominiums.

We find petitioner's statements inconsistent, both
internally and with his contemporaneous actions. We find
it incredible that upon merely reading Lenning's report,
petitioner would abandon his long-held belief that the
1969 transaction constituted a valid contract. As one of
the parties involved, he had knowledge of facts which
Lenning lacked. Moreover, at the time petitioner now

claims he realized there had been no contract, Leventis
was disputing this finding with Lenning. Petitioner failed
to include the $54,500 amount on his 1972 return, an
action consistent only with the very position advanced
by Lenning which petitioner and his representatives were
then disputing.

As to his view of the May 1972 Check, we are unable to
determine among his spate of accounts what petitioner
did in *818  fact think. We note, however, that the
view that the refund was a sale, one which petitioner
concededly did not advance on his 1972 return, appears
unreasonable. At one point, he states that he viewed the
check as carrying out the August 1971 offer to buy his
position in the condominiums. Yet the offer was made
months earlier and there is nothing to indicate that the
May 1972 transaction was intended to carry out that offer.
Moreover, his instructions to Gribben “to get * * * (the)
money back” are inconsistent with a theory of sale.
In light of petitioner's repeated earlier references to his
belief in the existence of a contract and the lack of
evidence that the 1969 payment was a deposit, we think
petitioner was attempting to retrieve not a deposit but
rather an amount paid for which petitioner had belatedly
discovered that a contract might not exist. If petitioner
believed no contract existed in May 1972, he was under
the duty prescribed by section 1.461-1(a)(3)(i), Income
Tax Reg., to file an amended return. Even if he was
unaware of this duty, he was aware of the audit of his
1970 and 1971 returns. Yet his representatives repeatedly
withheld from Lenning information in regard to the U.S.
Financial Corp. transaction. A taxpayer may be charged
with responsibility for actions involving his income tax
returns which he has entrusted to his accountant. Bartel v.
Commissioner, 54 T.C. 25, 30-31 (1970). Therefore, even
if petitioner was innocent at the time of filing the 1969
return, we think his actions from at least August 1972 to
April 15, 1973, when the 3-year statute of limitations ran
on the assessment of a deficiency for 1969, constituted
wrongful misleading silence as to the treatment of the
condominiums transaction on his 1969 return.

To reflect the foregoing,

Decision will be entered for the respondent.
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Footnotes
1 Petitioners were married in 1972.

2 Petitioners have asked us to take judicial notice under rule 201, Federal Rules of Evidence, of several newspaper articles
concerning U.S. Financial Corp. In our view, these articles, set out in appendix I to petitioner's brief, contain no material
relevant to the U.S. Financial Corp. transaction at issue here. Accordingly, we decline to take judicial notice of them.

3 Apparently, related companies were to be involved in aspects of the transaction—Swan Constructors, Inc., for the most
part refer to U.S. Financial rather than to the other companies.

4 The parties have stipulated that petitioner was given a receipt. At trial, without objection, petitioner testified that he was
given no receipt and that he believed the canceled check would serve as one.

5 By September 1973, Leventis was no longer serving as petitioner's accountant. Later contacts were with petitioner's
attorney, Donn Kemble, and new accountant, Pete Helsley.

6 Apparently, as late as 1975, petitioner contended that the transaction was a valid purchase. It is stipulated that a notice
of deficiency was issued on Mar. 18, 1975, to petitioner, denying claimed losses for 1970 and 1971 in connection with
this transaction, and that a Tax Court case was instituted. Subsequent to the filing of the answer in that case, petitioner
conceded that respondent had correctly denied those deductions.

7 While the tax benefit rule had its genesis in court decisions, it is now implicitly codified in sec. 111, I.R.C. 1954, relating
to recovery exclusions. West Seattle National Bank of Seattle v. Commissioner, 288 F.2d 47, 48-49 (9th Cir. 1961), affg.
33 T.C. 341 (1959).

8 Security Mills Co. v. Commissioner, 321 U.S. 281 (1944); Dixie Pine Co. v. Commissioner, 320 U.S. 516 (1944).

9 Although the record is not entirely clear on this point, the refund could be interpreted as constituting a rescission of a
valid contract. If so, the initial deduction was not erroneous and the tax benefit rule would clearly apply.

10 On Jan. 2, 1979, respondent filed a motion for leave to file amended answer to conform the pleadings to the proof, under
Rule 41(b), Tax Court Rules of Practice and Procedure. The motion requested leave to amend the pleadings to reflect
the doctrine of quasi-estoppel or duty of consistency. Upon due consideration, we find that the issue has been tried by
the consent of the parties. Accordingly, we have granted respondent's motion to amend the pleadings.

11 In contrast, for the more stringent requirements of “pure” estoppel to apply (United States v. S.F. Scott & Sons, 69 F.2d
728, 732 (1st Cir. 1934)—

“(1) there must be false representation or wrongful misleading silence. (2) The error must originate in
a statement of fact and not in an opinion or a statement of law. (3) The person claiming the benefits
of estoppel most be ignorant of the true facts, and (4) be adversely affected by the acts or statements
of the person against whom an estoppel is claimed.”

Accord, Tide Water Oil Co. v. Commissioner 29 B.T.A. 1208, 1218-1219 (1934).

12 In Mayfair Minerals, Inc. v. Commissioner, 56 T.C. 82, 91 (1971), affd. per curiam 456 F.2d 622 (5th Cir. 1972), we stated

that Canelo v. Commissioner, 53 T.C. 217 (1969), affd. per curiam 447 F.2d 484 (9th Cir. 1971), and Streckfus
Steamers, Inc. v. Commissioner, 19 T.C. 1 (1952)—
“are clearly inapposite where the taxpayer, either deliberately or unintentionally, misleads the Commissioner through
erroneous representations of fact in his returns, and the Commissioner, consequently, allows the statute of limitations to
run on adjustments of taxable income on the misleading returns.” (Emphasis added.)

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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Law 5267: Tax Accounting 
Reading #6 

 
Code: §§ 1001(a), (b); 453(a), (b), (c), (d), (f), (j); 453B(a), (b). 
Regulations: § 1.453-9(a), (b). 
Temp. Regulations: § 15a.453-1(a), (b), (d). 
 
Problems: 
 
1. Lisa, a cash method taxpayer, owns Blackacre in fee simple. Her adjusted basis in 
Blackacre is $20,000. On December 31, 2019, when Blackacre’s fair market value is 
$100,000, she sells it to Bart on the following terms: $10,000 in cash as a down 
payment; and Bart’s promissory note for $90,000. The note calls for Bart to make 
equal annual installments of $10,000 each for the next nine years, with the first 
installment due in one year. Bart also agrees to pay with each annual payment 10% 
interest on the unpaid balance at the end of each year. Assume this interest rate 
meets the imputed interest requirements. Lisa is in the 15% capital gains tax 
bracket.  
 
(a) What is Lisa’s gain or loss?  
(b) What problems may Lisa face if she has to pay the entire tax liability in the year 
of sale? 
(c) Is the transaction an installment sale? If so, how much gain is recognized and 
when? How are the annual interest payments treated? 
(d) What if the note given by Bart were due on demand?  
(e) What if Lisa, after receiving the $10,000 down payment but before collecting any 
payments on the non-demand promissory note, sells the note for $85,000?  
 
2. Review Burnet v. Logan, 283 U.S. 404 (1931). Assume that Mrs. Logan owned all 
the shares in a mining company with a basis in the stock of $173,000. In 1916, she 
sold her shares for $137,500 in cash and future payments based on production from 
the mine. The production payments called for the purchaser to pay 60 cents for each 
ton of ore extracted. Mrs. Logan received production payments of $20,000 in 1917, 
$15,500 in 1918, $19,000 in 1919, and $10,000 in 1920. An appraiser estimated 
that the present discounted value of the production payments in 1916 was 
approximately $105,000, with an expected payout period of 45 years.  
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(a) From Mrs. Logan’s viewpoint, which is the better outcome: (i) closed transaction 
treatment using the installment sale method; or (ii) a finding that the amount 
realized lacks an ascertainable fair market value?  
(b) Does § 453(j)(2) overrule Logan? Note that as of 1916, the installment sale 
method had not yet been enacted, and there was no special treatment for capital 
gains.  
(c) What was the purchaser’s basis in the shares acquired from Mrs. Logan?  
 

















































Law 5267: Tax Accounting 
Reading #8 

 
Code: §§ 1001(a), (b); 453(a), (b), (c), (d), (f), (j); 453B(a), (b). 
Regulations: § 1.453-9(a), (b). 
Temp. Regulations: § 15a.453-1(a), (b), (d). 
 
Crane v. Commissioner, 331 U.S. 1 (1947); and 
Commissioner v. Tufts, 461 U.S. 300 (1983). 
 
Problem: 
 
(a) Stan owns Greenacre, 20 acres of raw land held for investment purposes, with a 
basis of $30,000 and a fair market value of $100,000. The land is subject to a 
$30,000 nonrecourse mortgage. Stan sells the land for $20,000 in cash and a 
$50,000 note, payable at the rate of $10,000 per year, plus 10% annual interest on 
the unpaid balance of the note. The first annual payment on the note is due one 
year from the date of sale. In addition, Ollie, the purchaser, agrees to take the land 
subject to the mortgage.  
 
How much gain or loss does Stan realize and when does he report it? Consider 
Reg. § 15A.453-1(b).  
 
(b) Assume the same facts as in (a), except that the mortgage is with recourse. Does 
this affect when Stan will report the gain?  
 
(c) Assume the same facts as in (a), except that the outstanding mortgage on the land 
is in the amount of $40,000 and Stan receives only $10,000 in cash in the year of 
sale. How much gain or loss does Stan realize and when does he report it? How does 
Reg. § 15A.453-1(b)(3)(i) accommodate the Crane and Tufts cases? 



 

Law 5267: Tax Accounting 

Reading #9 

 

Code § 1272. 
 
Problems: 
 
1.  On January 1, 2016, Wile E. Coyote, a cash basis taxpayer, pays $7,462 to 
purchase a bond issued on that date by Acme Corporation. The bond has a face value 
of $10,000 and a redemption date of December 31, 2018. There is no stated interest. 
What does Wile include in income and when? What does Acme deduct and when? 

 
(Hint: “Growing” at an annual rate of 10%, compounded semi-annually, a sum of 
$7,462 on January 1, 2016, will amount to $10,000 by December 31, 2018.) 
 
2.  Same as above, except that the bond has a face value of $8,300 and makes six 
semi-annual interest payments of $250, with the first payment due on June 30, 2016, 
and the last payment due on December 31, 2018. What does Wile include in 
income and when? What does Acme deduct and when? 



 

Law 5267: Tax Accounting 

Reading #10 

 

Code §§ 1274, 1274A, 7872. 
 
Problems: 
 
1.  On January 1, 2016, Wile E. Coyote, a cash basis taxpayer, pays $7,462 to 
purchase a bond issued on that date by Acme Corporation. The bond has a face 
value of $10,000 and a redemption date of December 31, 2018. There is no stated 
interest.  

 
a.  Suppose Wile sold the note on January 1, 2017, for $8,227. What would he 
report?  
 
b.  What if Wile sold the note for $8,500?  
 
2.  Dilbert’s employer loans him $100,000, which he is required to pay back at the 
end of three years. There is no interest stated. Assume the applicable federal rate is 
10 percent compounded semiannually. 
 
a.  What does the employer include in income (or deduct) and when?  
 
b.  What does Dilbert include (or deduct) and when?  
 
c.  What if the $100,000 is payable on demand? 
 
d.  How would your answers above change if instead of his employer, Dilbert’s 
father had loaned him the money? 
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3.  Lucy holds Blackacre, 20 acres of raw land, with an adjusted basis of $400,000.  
 
a.  If Lucy sells Blackacre to Ricky for $800,000 cash, what would she report and 
when? What is Ricky’s basis in Blackacre? 
 
b.  How would your answers in part (a) change if Lucy sells Blackacre to Ricky for 
$200,000 in cash and three $200,000 notes due on January 1st of each of the next 
three years? The notes have adequate stated interest.  
 
c.  How would your answers in part (a) change if there is a $300,000 mortgage on 
the property that was included in Lucy’s $400,000 basis? Ricky assumes the 
mortgage and gives Lucy five $100,000 notes due on January 1st of each of the next 
five years. The notes have adequate stated interest.  
 
d.  How would your answers in part (c) change if the mortgage was an after-acquired 
mortgage so that Lucy’s original cost basis was only $100,000?  
 
e.  How would your answers in part (a) change if Ricky agrees to pay $1,011,000 for 
Blackacre? He gives Lucy a $100,000 down payment and a note with a redemption 
price of $911,000 due at the end of Year 3. There is no stated interest on the note. 
Assume the applicable federal rate is 10 percent compounded semiannually. 
Assume $911,000 discounted at 9 percent compounded semiannually for three 
years is $700,000.  



 
Law 5267: Tax Accounting 

Reading #11 
 
Code §§ 446(a)-(c); 451(a); 461(a),(h), (i)(1). 
 
Problems: 
 
1.  You are the lawyer for Christina Wilson, winner of Season 10 of the reality TV 
show “Hell’s Kitchen,” starring Gordon Ramsay, and broadcast on Fox. Christina is 
a cash-basis taxpayer. Describe the likely treatment of each of the following and 
provide relevant advice: 
 
a.  You meet with Christina for the first time on December 15, 2019. She informs 
you that Fox would like to add her to the cast of the show for next season. Fox has 
offered her a signing bonus of $1 million, which she is inclined to accept. If she does 
accept, Fox will mail her a check for that amount immediately. Christina tells you 
that she will just spend the money if she gets it and would prefer to be paid out in 
the future, say in two years, when she may not be so much in demand. What other 
information would you need to provide adequate advice? 
 
b.  To offset her income, Christina’s accountant suggests prepaying the entire cost of 
her 2019 contract with her investment advisor with a check for $240,000 (12 x 
$20,000) to be mailed on December 31, 2019. 
 
c.  Christina is also entitled to receive a salary of $2 million for a run of 13 episodes 
during the show’s 2020 season. During the year, however, network executives make 
a number of highly insulting comments about the quality of the show and 
advertisers pull out. Viewership plummets, and Fox faces significant financial 
problems. Fox pays Christina none of her first-year salary and instead gives her an 
unsecured note for $2 million on December 10, 2020. 
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2.  Now suppose that you are the tax lawyer for Backstage Inc., an accrual-basis 
taxpayer, that trains potential reality TV show actors. Describe the likely treatment 
of each of the following and provide relevant advice: 
 
a.  Backstage offers one-day training sessions for $200. On December 31, 2019, it 
conducts these sessions for 10 people who are presented a bill at the end of the day. 
None of them pays until January 2020. When does Backstage include that amount 
in income? 
 
b.  Suppose in the alternative that Backstage’s premier package sells for $2,000 and 
entitles the purchaser to attend three years’ worth of weekly classes. In November 
2019, Backstage sells 10 of these packages. When does Backstage include that 
amount in income? 
 
c.  Backstage hires an instructor to teach some of the classes. Backstage and the 
instructor enter into a contract in November 2019 that requires Backstage to pay her 
$20,000 in exchange for her willingness to teach ten classes. Her contract, however, 
is guaranteed. Specifically, Backstage must pay her even if no one signs up for the 
classes. When can Backstage deduct her salary? 
 
d.  Backstage has an incredible stroke of good fortune when it is able to 
enter into a contract with Christina Wilson in December 2019 to be its spokesman. 
The contract guarantees Christina a payment of $2 million a year for the next ten 
years, payable at the end of each year. The accountant for Backstage suggested that 
because Christina’s contract was guaranteed for ten years, that in 2019 Backstage 
should accrue a deduction for $20 million. She also recommended that the 
company purchase an annuity that will pay Backstage $2 million a year for ten years, 
beginning December 31, 2020. The accountant has received a price quotation of 
$14,720,000 for that annuity, reflecting an annual interest rate of 6 percent. When 
can Backstage deduct Christina’s salary? 
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