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Couns¡D¡scRrPTroN

Origins of the Federal Constirution presents an Íntensive inrroduction to the historical sources
of the Constirution. By reference to origÍnal source documents, the class considers the common
law and other influences on earþ AmerÍcan govefirment and justice, such as Locke,
Montesquieu, and Blackstone's Commentaries; the colonial experÍence leading to and
immediately following the American Revolution; documents and debate directly relevant to
formatÍon of individual constirudonal provisions and amendments; and the inítial experience
and understanding of the ConstirutÍon, through to Story's Commentaries, in addition to later
amendments. The class will also consider the Ínfluence and use of this material on modern
interpretation of the ConstÍEution.

Rrqunro R¡eorNc

The primary source of materÍal is orÍginal documents fromTheFounders' Constitution edited by
Philip B. Kurland and Ralph Lerner (Universiry of Chicago Press 1987).TheFounders'Constitution
is a remarkable five-volume treatise from which a coursepack of public domain documents has

been selected, edited, and provided at copying cost. An entire edition of TheFounders' Constitution
is available inexpensÍvely through Amazon,com as a CD-ROM, and an internet version is also
freely avaiLable at htç:/þress-pubs.uchicago.edu/founders/.

We will also review other public domain documents as collected in the coursepack, as well as

excerpts from Hon. Antonin Sca[a, AMatter of Interpretdtion:Fedcrøl Courts and the Løw (PrÍnceton
Universiry Press 1997), and Hon. Stephen Breyer, Active Liberry: Interpreting Our Democratic

Constitution (Vintage Press 2005), and other more modern interpretive material, which will be
made avaÍlable later in the semester.

R¡covrturNDED BRcrcnouNo

Although not required reading, the following three books provide succÍnct historÍcal
background on the strucrure and framing of the ConsdrutÍon in a very accessÍble presentation:

. Akhíl Reed Amar, Americd's Constirution: A Biography (Random House 2005)

. Akhil ReedAmar,TheBillof Rights (YaIe Universiry Press 1998)

. EdwardJ. Larson and MÍchael P. WÍnshíp,TheConstitutionalConvention: ANarrøtiveHistory

fr om the N otes of J ømes Mødison (Modern Library 20 0 5 ).



Cr¡ss PnRtrcpertoN

The selected documents present the hÍstorical vÍew of difficult concepts permeating the
Consdrution. Classes will provoke thought and discussion on these origins, while contrasting
and considering the current understanding. I will be calling on you to discuss and help us

understand these materials.

You will also be requÍred to prepare sufficiendy to assist in guiding the discussion for at least

one of the parts of the syllabus. You will rurn in your outline for that dÍscussÍon, supplemented

by important questÍons and aspects raised during the discussion. I will gÍve further Ínsrnrctions
Ín this regard during our fÍrst class.

CrRss¡s AND CoNFERENCES

Our class meets once weekly this semester, on Tuesdays from 4:00 to 6:00. I will be available for
questions after each class. I will also be available by appointment, and I invite you to call or e-

mail me Ín that regard.

There arel4 parts to the syllabus; we will cover one each week. Lecrures may nol be audio- or
video-recorded. If a conflict arises due to my litigation practice, I will arrange a make-up on a

convenient day.

FmRrPepER AND GneoINc

Your final grade will be weighted 70olo to an end-of-term paper,2)olo to the week where you

assist in facilitating the discussion, and I0% to general class participation.

For your end-of-term paper, you will select (subject to my approval) a relatively recent decisÍon

of the U.S. Supreme Court that presenLs an extended consideration of a constirudonal issue. You

will analyze and interpret the provision at issue, limited to consideration of the historical

documents found tn The Founders' Constirution and sÍmilar historical sources, and conrrast that
interpretation with the Court's own. Having in mind our discussÍon on interpretive principles,
you will also state and justify which result you prefer. Only one sfudent per case wÍll be allowed.

As such, let me know by email when you select the case you wÍsh to address.

The paper will be due on our class exam day. It should be berween 15 and 20 pages in length
exclusive of footnotes, double-spaced with l-inch margins and 12 pt Times New Roman font.
You may, but are not required to, submit a draft or an annotated outline by November l6th for
mv review and comment.



Penr l:
ENotNG, eNo B¡cINNING

L Art. VII (Ratification)

II. Preamble

Penr 2:

ORcRt [tzli.tc PRTNcIPLES eNo ANTEcEDENT FRAMEwoRKS

I. Organizing Principles

II. Antecedent Frameworks

Penr 3:

THs CoTcRESS AND LEGISLATIVE Powsn

I. Legislative Power

A. Art. I, sec. I (Vesting of LegÍslarive Power)

B. Art. I, sec. 8, cl. 18 (Necessary and Proper Clause)

II. Role of the President

A. Art. I, sec. 3,c1.4 (The Vice President)
Art. [, sec. 3, cl. 5 (Senate Officers)

B. Art. I, sec. 7, cl. 2 (Approval by the President of Bills)
Art. I, sec. 7, cl. 3 (Presentation of Orders, Resolutions, and Votes)

C. Art. II, sec. 3 (LegÍslative Duties of President)

IIL Legislative Qualifications, Terms, and Procedure

A. Art. [, sec. 2,cI.2 (Qualifications of Representatives)

B. Art. I, sec. 2, cl. 3 (Apportionment of Seats in the House)

C. Art. I, sec. 2, cl. 4 (Vacancies)

D. Art. I, sec. 3,cL.2 (Classes of Senators)

E. Art. I, sec. 3, cl. 3 (Qualifications of Senators)

F. Art. I, sec.4, cl.2 (Time of Assembling)

G. Art. [, sec. 5, cl. I (Power toJudge ElectÍons)
Art. I, sec. 5, cl. 2 (Rules of Proceedings)

I



Art. I, sec.5, cl. 3 (Dury to Keep aJournal)
Art. I, sec.5, cl.4 (Adjournments)

H. Art. I, sec. 6, cl. I (Compensation and Immunities of Members)
Art. [, sec. 6, cl. 2 (DisabilÍries of Members)

I. Amend. XX, secs. I, 2, and 4 (Terms of Members of Congress)

J. Amend. XXVII (Congressional Pay Limitarions)

PRnr 4:
THs PnssrDENT AND ExECUTTvE Pow¡n

I. Executive Power

A. Art. II, sec. l, cl. I (Vesting of Executive Power)

B. Art. II, sec. 2, cl. I (Presidential Advisers)

C. Art. II, sec. 2,cL.2 (Treaties andAppoinrments of Officers)
Art. II, sec. 2, cl. 3 (Vacancies During Recess of Senate)

D. Art. I[, sec. 3 (LegÍslative, Diplomatic, and Law Enforcement Duties of the President)

E. Art. [, sec. 3, cl. 4 (The VÍce President)

II. Qualification and Terms

A. Art. II, sec. l, cl. I (Term of the President)

B. Art. II, sec. l, cl. 5 (Qualifications of the President)

C. Art. II, sec. l, cl. 6 (Presidential Succession)

D. Art. [[, sec. l, cl. 7 (Compensation and Emoluments)

E. Amend. XX, secs. l, 3, and 4 (Term of President; PresÍdential Vacancy)

F. Amend. XXII, sec. I (Presidential Tenure)

G. Amend. XXV (Presidential Vacancy, DisabiJiry, and Inabiliry)

Penr 5:
THg UNToN AND THr SrErgS

I. Federal and Republican Government

A. BackgroundConsiderations

B. Art. IV, sec. I (FuiI Faith and Credit)



C. Art. VI, cl. 2 (Supremacy of the Federal Consdrution, Laws, and Treaties)

IL Citizenship

A. Art. [, sec. 8, cl. 4 (Naruralization and Citizenship)

B. Art. IV, sec. 2, cl. I (State Citizenship;Privileges and Immunitíes)

C. Amend. XIV, sec.I (RÍghts Guaranteed)

ilL Federal Property and Creation of States

A. Art. I, sec. 8, cl. 17 (Federal Properry)

B. Art. IV, sec. 3, cl. I (Admission of New States to the Union)

C. Art. IV, sec. 3, cl.2 (Properry of the United States)

IV. Powers Denied to, and lnherent in, the States '

A. Art. [, sec. 10, cls. I, 2, and 3 (Powers Deníed to the States)

B. Amend. X (Rights Resewed to the States or to the People)

C. Amend. XI (Suits Against States)

Penr 6:

SrcuRtrv AcerNTsr WAR, INsuRn¡crIoN, AND INVASIoN

I. Preparing for War

A. Art. I, sec. 8, cl. I (Power to Tax and Spend)

B. A¡t. [, sec. 8, cl. 12 (Raising and Supporting Armies)
Art. I, sec. 8, cl. 13 (ProvÍding and Maintaining Navy)
Art. [, sec. 8, cl. 14 (Regulating Land and Naval Forces)

C. Art. I, sec. 8, cl. 17 (Federal Properry)

II. Waging War

A. Art. [, sec. 8, cl. l0 (Defining and Puníshing MaritÍme Crimes)

B. Art. I, sec. 8, cl. Il (Declaring War)

C. Art. I, sec. 9, cl. 2 (SuspensionofHabeasCorpus)

D. Art. II, sec. 2, cl.l (President as Commander-in-Chief)

E. Amend. V (Indicrments Excepted in MÍJÍtary Ín Time of War)



ilL Defense of the Homeland

A. Art. [, sec. 8, cl. 15 (Calling Forth the Militia)
Art. [, sec. 8, cl. 16 (Regulation of the MiJitia)

B. Art. [, sec. 10, cls. I and 3 (Powers Denied to the States)

C. Art. IV, sec. 4 (Obligation of United States to the States)

D. Amend. II (RÍght to Arms)

E. Amend. III (Quartering of Troops)

Penr 7:

HrsroRrcAl STATEMENTS oF RIGHTS

I. Formal Declarations of Rights

II. Founding Consideration of Rights

A. Debate and Contentions

B. Amend. IX (Unenumerated RÍghts)

P¿nr 8:

ErscuoNs AND RrcHrs oF VorING, PETITIoN, AND AsssMsrv

I. Voting, Petition, and Assembly Rights

A. BackgroundConsiderations

B. Art. [, sec. 9, cl. 8 (Titles of NobiJiry; Presents)

C. Art. [V, sec. 4 (Guarantee of Republican Form of Government)

D. Amend. I (Petition andAssembly)

E. Amend. XIV, secs. I and 2 (Rights Guaranteed; ApportÍonment of RepresentatÍves)

F. Amend. XV (Rights of Citizens to Vote)

G. Amend. XIX (Women's Suffrage Rights)

H. Amend. XXIII (Presidential Electors for the Disrrict of Columbia)

L Amend. XXIV (Abolition of the Poll Tax Qualification in Federal Elections)

J. Amend. XXVI (Reduction of VotÍng Age Qualification)

II. Congressional Elections



A. Art. [, sec. 2, cl. I (Congressional Disrricting)

B. Art. I, sec. 3, cl. I (ComposÍtion and Selection of Senators)

C. Art. [, sec. 4, cl. I (Congressional Power ro Regulate Elections)

D. Amend. XVII (Popular Election of Senators)

III. Presidential Elections

A. Art. [[, sec. l, cls. 2 and 3 (PresidentÍal ElectÍons)

B. Art. II, sec. l, cl. 4 (Day of PresidentÍal Election)

C. Amend. XII (Election of President)

PRnr 9:
CovtveRcE, REVENUE, TAxATIoN, AND PRopgRrv RtcHrs

I. Property Rights

A. BackgroundConsiderations

B. Art. I, sec. 8, cl. 4 (BankruptcÍes)

C. Art. [, sec. 8, cl. 8 (Copyrights and Patents)

D. Amend. IV (Right of Securiry in Persons, Houses, Papers, and Effects)

E. Amend. V (Takings for Public Use)

II. Commerce

A. Art. [, sec.8, cl. 3 (Commerce Power)

B. Art. I, sec. 8, cl. 5 (Coinage of Money)
Art. I, sec. 8, cl. 6 (PunÍshment of Counterfeiting)

C. Art. [, sec. 8, cl. 7 (Post Office and Roads)

D. Art. [, sec. 10, cls. I and 2 (Powers DenÍed to the States)

E. Art. [V, sec. 3, cl. 2 (Properry of the United States)

III. Revenue and Taxatíon

A. Art. I, sec. 2,cI. 3(Apportionment of Taxes)

B. Art. I, sec. 7, cl. I (Revenue Bills)

C. Art. I, sec. 8, cl. I (Power to Tax and Spend)



D. Art. I, sec. 8, cl. 2 (BorrowÍng Power)

E. Art. [, sec. 9, cl. 4 (ResrrictÍons on Taxation)

F. Art. [, sec. 9, cl. 5 (ProhibÍtions on Duties on Exports from States)
Art. [, sec. 9, cl. 6 (Prohibitions on Preference to Ports and Duties)

G. Art. [, sec. 9, cl. 7 (ResrrÍctions on ApproprÍatíons and AccountÍng of Public Money)

H. Art. VI, cl. I (Validiry of Prior Debts and Obligations)

L Amend. XIV, sec.4 (CivilWar Debt)

J. Amend. XVI (Income Tax)

Penr I0:

Juorcmr Pownn,JuRrsDrcrroN, AND RlcHr roJuRy Tnmr

I. Judicial Power

A. Art. III, sec. I (Vesting ofJudicial Power; Courts andJudges)

B. Art. V[, cl. 2 (Supremacy of the Federal Consdrution, Laws and Treaties)

II. Federal CourtJurisdÍction

A. Art. [, sec. 8, cl. 9 (Creation of Courts)

B. Art. II, sec. 2, cl. 2 (Presidential Appointment Power)

C. Art. III, sec. 2, cl. I (Cases and Controversies; Grants ofJurisdiction)

D. Art. III, sec. 2, cl. 2 (Origrnal and Appellate JurisdÍction)

E. Amend. XI (Suits Against States)

III. Right toJuryTrial

A. Art. III, sec. 2, cl.3 (Trial byJrrry of Crimes)

B. Amend. VII (Civil Trials)

Penr ll:
CruuweI- PRoSECUTIoN, RtcHts, AND PUNISHMENT

I. Prosecution of Crimes and Rights of the Accused

A. Art. I, sec. 9,c1.2 (SuspensÍonof HabeasCorpus)

B. Art. I, sec. 9, cl. 3 (BÍlls of Attainder andBxPostFdcto Laws)



C. Art. I, sec. 10, cl. I (Powers Denied to the States)

D. Art. II, sec. 3 (Law Enforcement Duties of the President)

E. Art. III, sec. 2, cl. 3 (Trial byJrrry of CrÍmes)

F. A¡t. IV, sec. 2, cl. 2 (Interstate Rendition)

G. Amend. IV (Search and Seizure;Warrants)

H. Amend. V and VI (Rights Ín Criminal Actions)

I. Amend. XIV, sec.l (Rights Guaranteed)

IL Punishment

A. Art. II, sec. 2,cl.l (Reprieves and Pardons)

B. Amend. VIII (Excessive BaÍl or Fínes; Cruel and Unusual Punishments)

Loverrv, r*oro*lÎHK""rs oF rHE MrNo

Loyalty and Treason

A. Impeachment Clauses: Art. I, sec.2, cl.5
Art. I, sec. 3, cls.6 and 7
Art. II, sec. 4
Art. III, sec. I

B. Art. [I, sec. I, cl. I (PresidentÍal Oath of OfÏice)

C. Art. III, sec. 3, cls. I and 2 (Treason)

D. Art. IV, sec. 2,c1.2 (Interstate Rendition)

E. Art. VI, cl. 3 (Oath of Offíce)

F. Amend. XIV, sec. 3 (CivilWar DisqualificatÍon)

Free Expression

Art. I, sec. 6, cl. I (Compensation and Immunities of Congressional Members)

Amend. I (Speech and Press)

Religious Liberties

Art. VI, cl. 3 (Religious Tests)

Amend.I (Religion)

II.

A.

B.

A.

B.

III.



PRnr 13:

SrevsRv eNo Ctvtr Rtcnrs

L Slavery

A. Art. I, sec. 2,cL.3 (ApportÍonment of Seats Ín the House)

B. Art. I, sec. 9, cl. I (Importation of Slaves)

C. Art. IV, sec. 2, cl. 3 (FugitÍves from Labor)

D. Art. IV, sec. 3, cl. I (Admissíon of New States to the UnÍon)

E. Art. V (Mode of Amendment)

II. Civil Rights

A. BackgroundConsiderations

B. Art. IV, sec. 2, cl. I (State Citizenshíp;Privileges and Immunities)

C. Amend. XIII (Abolition of Slavery)

D. Amend. XIV, secs. I and 5 (Rights Guaranteed;Enforcement)

E. Amend. XV (Rights of Citizens to Vote)

PRnr 14:

Atr{gNnn TG AND lNr¡RpR¡rt¡,tc

I. Amending

A. Art. V (Mode of Amendment)

B. A Failed Amendatory Experiment: Amend. XVIII (ProhibÍtÍon)
Amend. XXI (Repeal of Prohibition)

II. Interpreting

A. Founding lnterpretive Comment

B. Modern lnterpretive Approach

ilI. Concluding Thoughts


