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 The class meets on Mondays, Tuesdays and Thursdays from 10:30 to 11:50 a.m.  My office is 

Room 214 in the TUII second floor faculty suite, and my office hours will be from 12:00 to 2:00 on 

Tuesdays and Thursdays.  Since I sometimes wander about the Law School premises, it’s probably good 

to call and tell me you’re coming.  My phone number is (713) 743-2176; the number of the secretary of 

our suite, Ms. Vanessa Fonte, is (713) 743-0594.  My e-mail address is Plinzer@uh.edu. 

           

Information About the Course 

 

 Like judges and clients, I expect all students to be prepared and on time for all classes, and you 

have a right to expect the same of me.  You must be prepared in court and when dealing with clients, and 

now is the time to internalize that ethic.  I used to throw people out if they were unprepared, and to tell 

them not to come in if they weren’t fully prepared, but I have mellowed slightly.  I will allow you three 

“passes,” but only if you give me a note before class.  There is nothing as annoying to an instructor or to 

your classmates as someone saying “unprepared” or worse still, trying to fake it.  If you have a serious 

excuse (sick baby, dying relative, etc.) of course I’ll not count that, but don’t push it and don’t lie to me, 

and still tell me in advance, if you can.  If I find too many people treating the three passes as a right 

rather than a matter of grace, I will withdraw the privilege.  No excuses are needed, but I have been 

known to read excuses out to the class (anonymously) if they are funny enough. 

 

 You must attend 80% of your classes, which works out to 8.4 missed classes.  (Yes, I’ll round it 

up to nine, but understand that that’s a lot of classes to miss.)  Anyone unprepared after three passes (or 

after I withdraw the three passes privilege), will be charged with an absence. 

 

 Class participation is very important; first year courses are like labs in that your participation is a 

critical part of your education.  Nonetheless, I find it too complicated to teach and simultaneously to 

make notes on who is participating and how well, and too hard to put in bonus points in an anonymous 

grading system (which, by the way, we all take very seriously).  As a result, I will not give a bonus for 

class participation.  Despite this, and despite the jeers of the duller students against “gunners,” please 

raise your hands and take a strong role in the class.  Don’t worry about looking silly.  I’ll try always to 

answer with respect. Understand that it’s much easier for an instructor to lecture than to carry on a 

meaningful dialogue with the members of the class.  But you will get much more out of your courses if 

you take part in them instead of sitting back and just taking notes. 

  

 The only time I get mean is when I think a student isn’t trying.  Sometimes I’m wrong, and I’m 

trying to correct that error, and to eliminate nastiness.  When I went to law school, professors were not 

expected to be kind, and several regularly ate students for breakfast.  On the other hand, some professors 

were polite and kind, and I think the students learned more in their classes.  Later this term I’m planning 

to use my royalties from your having to buy my A Contracts Anthology to supply some food and show 
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the DVD of The Paper Chase, a movie based on a fictional Contracts class at Harvard taught by a 

Professor Charles Kingsfield.  The character is based on a legendary Harvard Property professor named 

Edward “Bull” Warren.  Bull Warren wrote an essay called The Spartan View of Legal Education, which 

is a gem of the old school approach. (His view was that we aren’t there to be liked, and anyway, students 

opinions are based on ignorance.  He said the only compliments that meant anything to him were from 

graduates twenty years out who told him that they had learned from him.)  Warren supposedly said to a 

student in class, “Here’s a nickel, call your mother and tell her to take you home.”  In the movie, 

Kingsfield says it.  There are those who say that that is still the best way to teach, but most of our faculty 

is somewhat kinder. 

 

 The exam will consist of three or four short essays, with a word limit of either 400 or 500 words 

per essay.  I enforce the word limit rigorously and take off a point for every 25 words or fraction of 25 

that the student goes over the word limit.  I will give out old exams and sample answers in advance of 

the exam. 

 

 We are required by the University to state at least three objectives of the course.  For me the 

aims of the course are to teach you the substantive law of contract, to get you to think about why we have 

given rules (gulp, theory), to consider the ethics underlying the practice of law generally, and of contract 

law in particular, and to integrate the theoretical and practical aspects of substantive contract law with 

the transactional nature of contract practice (i.e. helping clients plan, and negotiating and drafting the 

documents that will carry out that planning).   

 

  This is a new edition of a book that I have used off and on for many years, but since there are 

changes and I may want to change some of my approaches`, I can’t give out the full syllabus at the 

beginning of the term.  I will try to give out the day-by-day reading assignments now, but I may make 

changes as I go along.  The basic point is that I will cover about 750-800 pages of the 1053 page 

casebook, plus readings in the other two books that I had you buy. (The casebook is written for a 

six-credit course.)  I will almost definitely skip Chapter 9 on third-party beneficiary contracts and 

assignments, so that disposes of about 40 pages, leaving about 200-250 to be culled.  

  

About the Reading Assignments 

 

 The books in the course are: 

 

 Charles L. Knapp, Nathan M. Crystal and Harry G. Prince, Problems In Contract Law (7
th
 ed. 

2012, Aspen Publishers/Wolters Kluwer Law and Business) (“KC&P”); 

 

  Steven J. Burton and Melvin A. Eisenberg, Contract Law: Selected Source Materials Annotated 

(2012 ed.) (“Supp.”); and 

 

  Peter Linzer, A Contracts Anthology (2d ed. 1995 Anderson Publishing Co. (now Lexis)) 

(“Anthology”). 

 

 Knapp, Crystal & Prince (“KC&P”) is a very good casebook.  I have used several other 

books, but I keep coming back to KC&P.  Please brief all principal cases (i.e., cases that aren’t note 

cases), and read the note cases closely and carefully.  I will teach you how to brief cases, though 

different teachers may want slightly different formats.   

 

 Use the Burton and Eisenberg Selected Source Material book (which I usually will refer to as 



the Supplement or just “Supp.”) to read the full text and any Comments whenever there is a reference 

to a section of the Restatement Second of Contracts (“Restatement Second” or if I get particularly hip, 

“R2K”);  the Uniform Commercial Code (“UCC”); recent statutes or proposed statutes on e-commerce 

(E-SIGN (the Electronic Signatures In Global and National Commerce Act – get it?); other material on 

e-commerce and software; or various transnational authorities like the United Nations Convention on 

Contracts for the International Sale of Goods (“CISG”) or the UNIDROIT Principles of International 

Commercial Contracts.  I will try to steer you, but it is your responsibility to find the text of the section 

in question.  Not only is the Supplement valuable in giving you the exact text of statutes and the 

Restatement, but it also has some good little essays on these important sources of contract law, several of 

which I have assigned for the first day’s reading. 

 

 With respect to the Anthology, since I wrote it, I naturally think it’s important.  I do, of course, 

understand that your time is a very scarce resource.  I will give references that indicate how imperative it 

is that you read the article cited.  “Read” or “Required” means that the assignment is mandatory, and 

will be part of the class discussion.  “Recommended but not required” means that you don’t have to 

read it, but that I suggest you do.  “Available, but not required” means that it’s purely your call. 

 

 With all the books, it’s not a sin to browse through them or to read something that isn’t required 

or even assigned if you are curious about it, or it may help you with something that leaves you 

dissatisfied. 

 

 We learn contract law through the pathology of appellate cases, which means that we focus on 

busted deals, not on well-executed transactions.  It makes sense to teach the substantive course this way,  

so that you can learn what the law is, both the doctrine and the legal theory it is bottomed on.  But this 

approach means that we focus on contracts that ended up in court, either because they were breached or 

because they were so badly drafted that the parties fought over what they meant.  Good contract lawyers 

boast that they’ve never had a contract end up in court. (Many of them are lying of course, but this is the  

ideal that any good contract lawyer aspires to.)  Your job as a contract lawyer will be to work with your 

client to figure out a) what the client really wants (often not an easy job for client or lawyer), b) analyze 

the client’s ideas in light of the law that you learn in this course, continually updated as it changes, c) 

plan, with the client, how to achieve the best possible result, d) negotiate with other parties and their 

lawyers, e) draft the needed documents (a critical, critical skill that far too few lawyers have), and f) be 

available to work with the client in carrying out a contract after it is signed.  This is the transactional 

aspect of contract practice, and it is the most important aspect. 

 

 I would like to do a lot more in this course toward the transactional side of contract law, but 

some years ago, most law schools reduced Contracts from a six-credit, two term course, to the present 

one term four-credit course, and there just isn’t time to do this job well.  Happily, we have changed our 

legal research and writing courses to spend much of the spring term on transactional work, and I am 

proselytizing to base the transactional and drafting problems and exercises next spring on the cases and 

materials that you study this term.  How effectively we can do this may depend on whether your legal 

research sections (we change the name almost every year; I don’t remember what we’re calling it 

currently) parallel your substantive sections, given that two of the sections, including yours, are split up 

for Contracts.  At any rate, most of the Contracts teachers are interested in trying this approach, and I’ll 

keep you informed about what we’re doing.  Plan on keeping your books for next term. 

 

From the Readings to the Classroom to the Practice of Contract Law 

 

   The advantage of the reduction of Contracts to four credits is that you get an elective in the 



spring term.  The disadvantage is two-fold: first, we have to skip some topics or do them superficially;  

the second is that we don’t have the time to delve quite as deeply into the topics we do cover. That is why 

I don’t require many of the readings in my Contracts Anthology.  I do think the great thing about law in 

general and Contracts in particular, is that it combines serious practical problems with philosophical, 

social and political issues that make it into a humanity as well.  It is also on the very cusp of 

e-commerce, increasingly the norm.  Trying to put all these things together, in a subject that has been in 

the forefront of law since the eighteenth century and earlier is a daunting job, but also a very exciting and 

satisfying one. 

 

 I put in comments either to help you understand some confusing matter or as background or to 

give you something to think about before we discuss it in class.  While I won’t always discuss the 

questions I put forth, they are there to give you a chance to ponder them rather than giving a glib answer 

on the fly, so I will expect thoughtful responses in class. 

 

The Assignments 

 

I 

Contracts and Law 

 

 Monday, August 27, 2012: What Are Contracts?  How Should We Enforce Them? Sources of 

Contract Law. Legal Theory.   KC&P xxi-xxiii, 1-17 (what the course is about and the sources of 

contract law in general); Supp. III-IV (on statutes and Restatements) 2 (on the Uniform Commercial 

Code), 150 (on the Restatement Second of Contracts), 311 (on the Uniform Electronic Transactions Act 

(“UETA”), 312 (on the Electronic Signatures In Global and National Commerce Act (“E-SIGN”), 338 

(on software contracts), and 356 (on the United Nations Convention on the International Sale of Goods 

(“the CISG”)).    

 

 The assignment isn’t hard to understand, though it raises many questions that are difficult to 

answer.  Read it as closely as you can. 

 

 The late William L. Prosser, a great figure in torts and Dean of Boult Hall (the School of Law at 

the University of California, Berkeley), once said that the trouble with law students is that they only want 

one damn thing – to become lawyers.  Those of us who teach you generally have decided that we’d 

rather be teachers and thinkers about law than lawyers, so there are some who say that we are the worst 

people to teach you to be lawyers.  But I remember that when my dad asked one of my teachers why he 

went into teaching, the professor’s answer was that he didn’t have enough time to think about law when 

he was in practice.  This professor was no ivory tower type.  He was later described by a major Wall 

Street litigator as the best expert witness the lawyer had ever seen, and wrote a treatise that is widely 

used by practitioners and law students.   The point, I think, is that it’s important to know more than the 

rules; if rules were all that was involved, paralegals (or computers) could practice law. (It would be like a 

slot machine: three bells and plaintiff wins; three lemons and defendant wins.) While rules are essential, 

both when they are clear and when they are not, much of the practice of law involves prediction, 

compromise and nuance, analysis, theory and questions of right and wrong.   

  

The Sources of Contract Law 

 

 You may be surprised to find out that most of contract law (and, for that matter, most of all you 

will learn in your first term’s courses) is the product of judges deciding cases over the past 250 years.  

During the twentieth century legislatures, working with the National Conference of Commissioners on 



Uniform State Laws (“NCCUSL”), now called the Uniform Law Commission, started to replace the 

common law with widely adopted “model” or “uniform” statutes, generally dealing with specific aspects 

of commercial transactions (first the Uniform Sales Act and the Negotiable Instruments Law and after 

World War II, a more general Uniform Commercial Code).  The common law is discussed in the 

casebook and the statutes are discussed both there and in the Supplement.  The revision of the Uniform 

Commercial Code in the 1990s and early 2000s, and the attempt to write a law governing software 

contracts (of which more later in the course) proved to be politically difficult, with representatives of 

manufacturers and consumers fighting, and with controversy between the cosponsors of the Uniform 

Commercial Code, NCCUSL and the American Law Institute. Do understand that the UCC and the CISG 

are binding law, not just someone’s opinion, like a law review article or a treatise. 

 

  Beginning in the 1920s a very important private body, the American Law Institute, began 

producing “Restatements of the Law,” again discussed in both books.  (The ALI, an elite body, has been 

referred to as a private legislature.  Nearly half the tenured members of our faculty are ALI members, a 

high fraction.)  The Restatements, though not binding on anyone, have collectively been one of the 

greatest influences on American law, particularly the first Restatement of Contracts (1932), perhaps the 

most prestigious of all the restatements, written by Samuel Williston of Harvard, the most important 

figure of traditional (or “classical”) contract law, assisted by his friend and rival, Arthur L. Corbin of 

Yale, the most important modern thinker on contracts.  In the 1960s and 1970s a revision, the 

Restatement Second of Contracts, was written by Massachusetts Judge Robert Braucher, formerly a 

professor at Harvard, and Professor E. Allan Farnsworth of Columbia, probably the most influential 

contemporary writer on contracts.  Both Judge Braucher and Professor Farnsworth were middle of the 

road in their views and the Second Restatement, while it is highly “Corbinized,” is by no means a radical 

document.  While there is now a third series of Restatements, the Second Contracts Restatement has 

been left alone. 

 

 Think hard about the stuff that you read, and come in prepared to discuss these various sources 

of law.  Write out your answers to Problem 1-1 (KC&P 4-5).  (If you’d like to work with friends or 

new acquaintances, feel free.  There’s nothing wrong, by the way, with arguing over your answers.) 

Should all agreements be enforced?  Should all promises be enforced?   Consider Questions 6, 7, 9 and 

10 in Problem 1-1 (B). 

 

 Tuesday, August 28, 2012: Why Are Promises Enforced?  How to Brief a Case.  Intention to 

Be Bound: KC&P 17-43. 

 

 Read and be prepared to discuss the first two cases, Allen v. Bissinger & Co., from a Utah state 

court in 1923, and Feldman v. Google, Inc., from a federal district (i.e., trial level) court in Pennsylvania 

in 2007.  You need not brief these cases, but think about why they do what they do, and be prepared to 

talk about this.  After these case, I want and expect you to brief every principal case, beginning with Ray 

v. Eurice Bros., on page 33. 

 

How to brief a case 

 

 Law students learn how to brief a case, that is, to prepare an abstract of it.  A brief is not 

substitute for the opinion itself, but it can be a great help a) to understand the case; b) to enable you to 

“state the case” in class; and c) to help you to review for exams.  Upper-class students get lazy and will 

tell you not to bother.  Take it on faith that I can tell if you’ve briefed the case while I have my back 

turned.  It will take you a long time at first, but you’ll also learn the case much better by writing out 

your brief.  Write out a brief of Ray v. William G. Eurice  & Bros., Inc., KC&P 33-40, after carefully 



reading the case.  Do it as follows: 

 

 First: write the name of the case (in Texas we call it “the style of the case”), the court and date, 

and preferably the citation.  (In Ray the first citation is the official report, volume 201 of the Maryland 

Reports, beginning at page 115.  The second citation (the “parallel cite”) is the regional reporter 

published by the West Publishing Company, now part of Thomson/West, volume 93 of the Atlantic 

Reports, Second Series, beginning at page 272.)  Many states no longer have official reports; in Texas 

we just cite the Southwestern Reporter, Third Series; if the Texas Supreme Court is involved, we follow 

the citation with “(Tex. 2008 )” or whatever.  If the Court of Appeals is involved, we cite it as “(Tex. Ct. 

App. – Fort Worth 2008,” and tell whether a petition to the Supreme Court followed.  You’ll get more of 

this in Legal Research and Writing. 

 

 Second: Write out the procedure.  Beginning law students always want to start with the facts, 

but the procedure is key to a lawyer.  Who is suing whom, for what?  How did the case get started?  

What did the lower court do? Is this an appeal from a jury verdict or from a judge’s decision on summary 

judgment? Does it deny summary judgment or a motion to dismiss?  Was there an intermediate appellate 

decision?  How did the case get to the court whose opinion you are briefing?  Perhaps most important, 

what did this court do with the case?  (Hint: the procedure is usually, though not always, at the 

beginning of the opinion.  Sometimes it’s at the very end.  Usually the resolution of the case is at the 

end.) 

 

 It is essential to understand that how the case got to an appellate court affects the standard it uses 

to review the decision below.  Review of an appeal from a jury verdict is very deferential to the jury’s 

findings; review on an appeal from a grant of summary judgment or a motion to dismiss for failure to 

state a cause of action will be less deferential, since the losing party was deprived of its right to get to a 

jury.  If an evidentiary ruling is in question, you should ask yourself why it is relevant to contract law.  

Etc., etc.  The appellate court’s resolution of the case often gives real insight into its holding.  For 

example, I can’t tell you how often students will say that the court “found” that a given fact occurred 

when the disposition of the case is to remand it for trial on the merits.  That means that the appellate 

court did not find the fact, but is returning it to a trier of fact (a jury or the trial judge) so that the trier of 

fact can decide the given fact.   

 

 Sometimes casebooks will skimp on procedure.  That is, in my opinion, a mistake, but do your 

best with what you have.  Knapp, Crystal & Prince is good on procedure. 

 

 Third: State the facts.  Put in only the relevant facts.  (Was it important that Mrs. Ray had to 

sign the contract separately because she couldn’t get a sitter?  Is it important that Mr. Ray was an 

aeronautical engineer?  Is it important that the Eurice Brothers were experienced builders but appear less 

sophisticated about specifications and contracts than Mr. Ray, who was not a builder?)  After you’ve 

written out your entire brief, go back and try to cut out unnecessary facts. 

 

 Fourth: State the legal issue.  This, if turned from a question into a declarative sentence, is the 

rule of law that comes out of the case or “holding” of the case.  While each case doesn’t necessarily 

produce only one “holding,” and while some rules of law will come from other sources (notes, 

comments, the Restatements and the Uniform Commercial Code), this part of your briefs will help you to 

outline or “synthesize” the course as it develops. 

 

 Fifth: Paraphrase the court’s reasoning.  Try to use your own words.  Sometimes, quoting the 

court makes sense, but usually you’d be better putting it into your words.  Distinguish between things 



the court says that are essential to the result in the case (the “holding”) and things that it says that could 

be left out without changing the result.  The latter are called “dicta” (the Latin plural – the singular is 

“dictum.”  They come from a Latin phrase, “obiter dictum,” (said in passing)).  Do not ignore dictum, 

but recognize it does not bind lower courts or later courts to the same degree as a holding.  On the other 

hand, the holding/dictum distinction is often more rhetorical than substantive.  Much of law comes from 

dicta. 

 

 Sixth: Paraphrase any concurrences or dissents.  They can be very important, because a later 

court or a court in a different jurisdiction may adopt the concurrence or dissent over the majority opinion.  

They may also contain facts that are left out of the majority opinion (often referred to as the Opinion of 

the Court) or may give a different perspective.  A good example is Judge Irving Lehman’s dissent in 

Petterson v. Pattberg, KC&P 67, which we will soon read.. 

 

 Seventh: Put in your own comments.  Do you agree with the court?  Can you justify the 

decision and reasoning?  Your own views are important.  After class, go back and see if you still agree 

with what you wrote.  If not, explain to yourself why you changed your mind. 

 

 Thus,  

 

Name: [You don’t have to label this item.  Just use it as your heading, with the citation.] 

 

Procedure: 

 

Facts: 

 

Issue: 

 

Reasoning: 

 

Concurrences and Dissents: 

 

Comments: 

 

 Brief every principal case. 


